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Parp In ADVANCE.

CONGRESS
©OF THE UNITED STATES,
it —
HOUSE OF REPRESENTAPIVES.
‘WepNESDAY, January 7, 1801.
The Houfe again refolved itfelf into
‘commistee of the whole on the Jupiciaky

Birr, Mre Morris in the chair.
'A confiderable number of amendment:|

of the fections, in the form of a provifo, d:
claring that_nothing chneained i hsas
Dot & cmftrueh st o repsal o puch
of an ad for fecuring duties on Rills, &c.
as vells inthe courts of the feveral ftatcs 1
Jorifdiction in certain cafes therein men-
Tioned.

He made this motion, not with any ré.|
ference to his own decifion, but to try &
fenfe of the commiteee on the conflisusion
lity of the power 5 which on

was alleged, was not a queftion of right,
but of expedicncy. ~If it were @ quettion
of right, then miuft the queftion of right,
s fuperior, fuperfede the minor queflion|
of expediency.

Some gentlemen feemed to think, that
is foon as Congrefs pafs a particular law,
iere exifts a right and a duty in the flatd
courts to execut it. - But ot own prac|

‘e fubjeét actually give power to the ftise|
ourts 5 the exprefiion is, they may have
usifdiction in certain cafec.

Tt liad been adked, whether the laws off
the U, State: did not bind the fiate ju)

ice deftpoys this idea s for all our laws onfo

ad foe made_them courts of
States ; for there was an effential d
cise between orduining and eflablifhing;
courts and transferring power to courts al.|
ready ordained und eftablifhed—The obvi
ous mcaning of the conflitution was_tha|
e judicial power of the United States
Dl be contded o donies ehsbiilid ahd

anized by their own government.— Be-|
Mr. Nott obferved it was required|
that the judges fiould Told their offices du-
ring good behaviour; but this was not the
cafe in the feveral fiates ; in fome, be fuid,
they held their for a limited

the United
ifTe

ing under the conflitution, &e. you gite-
0

riod, He prefumed the flate courts were
not vefled with more power under the pre~

er{fent_conftitution than they were before,

or are they divelted of any, unlefs by
the fae inftroment, or by congrefs, in
purfuance of the power therein given to
them.  And he had feen no part of the
conftiution that delegated this power to
the Statecourts, or that authorifed con-
grefs to do it. It appearcd to him that
the meaning of the conflitation, was to
lgive to the courts of the United States
exclufive jurifdiction over cafes ariing

der the ion, o liws of the

e anfivered, that they bound them as ci
sens, but not us judges.  Even the gens)

emanfrom South-Carolina. admits tha]
thee is no obligation impofed upon them|
o aft. This furnithed a ficong argument
of the inconfitency of

laws, or punifhable for omitting to-execute
them.
Further, the inflitution of & judi

[co-extenfive with the othier braniches o

the government, was effontial to the duc]

policy,  On. the ju

¢ depended thel

= foruer day, had been contefted by a geu
tleman from New-York (Mr. Bird.)
He had himfelf no doubt of the conflitu-
tionality of the pawen Under our pre-
&un of government, as well as updl:
the confederation, it had been exercifzd |
amalogous. cafes. The old Congrefs had|
exprefily vefled in the flate colrts the ju-
il c;i&inn over admiralty cafes -

e of jultice. Tt was an|
argan of effential ufe and necefl
thould be attached to the fyftém of which
£armed  part, independently of all other]
yltems. A well myight the argan of one
timan body expeét to derive fupport from|
ihe orgun of another diféonnedied body
s the federal judiciiry - expedt_to gain
fupport from: te tribials,  Sa though
che framers of the conflitution 5 nnd u co-

¥ of gentlemen, a5 thefd
fudges were ncither bownd %o execute our]y

indmiiftration of all juft plans.of _civillof

time ; in others during the pleafure of the
legiflature, and in others they could not
old them after a certain period of lifes
There was another objection, he fuid, to
chis mode of appointing officers of the U-
ited States—1The conllitution had pro=
ed that the Prefident fhould appoint a1l
the officers of the United Statcs, ot other-
wife appointed by the conflitution, except]
congtels Plould by 1N gieyide: berwits
s mentiofied in the (ume cliufe of the con:
Mieution.  The judges were not, howcver|

United States, and alfo, over all cafes im-
mediately affeéiing the general intevefls,
and to referve to_the individual fates,
the exclufive juriflition over their own
local concerns 3 and that in cafes involV-
ing their_own intereft and the rights of
jothers, they might have concurrent jurd
igkion.

Tt was acknowledged by the gentleman
(rom Delaware, (Mr. Bayard) that con<
grefs had no power to_ compel the flate
courts to-perform that duty, but that the
udges of the feveral flates were bownd to

ption o
by the conflitution, the yppointimeiit of
whom congrels might veft in fome other de.
artment, and i they were, that pover
i never yet been cxercifed by congrefs.
This i effeét would be to diveit the Prefi-
dent of thepower by the confli
tution of ‘appointing all oficers, and to cx-
ercife it ourfblves,

The doctrine b’ contended for would]
be furtlier cbyiated by a reference to_thel
fecond fottion of the third artiole of thel

e )
‘to eftablifh judicatories, “which 1sight be
made the fole organs of decifion in certain
fpecified. cafess but it had not prefcri
that they should alisolutely be the exoliisi
organs. . He recolleéied that in. the
couvention of i, that  ratif

it urged, a5 an arguments for. ite
adopticn, that Honrh Congrefs had the
right of eRablifling independent judicato-

ries, it was not probable that thy would|

extenfively exercife the right; bt thay

they would devolve judicial powers on the

ftate tribunals,

As to the expediency of delegating jud
cial powers to the flate courts, it prefénte
amore difficult enquiry. Tt was cereainly|
akind of clumfy affair.  Under all othes
governments the judicial authority was at|
1iaft co-extenfive with the legiflative 3 and

el quire arg

on. it has d.
ielared that ajudicuary co-extenfive wit)
he lepriflature s o natural s ot to re

quire axgment to fppor it
Ve Bird then went over the famg]
ground with that teken by him in s forier]

dchate, to which we refer the reader.
H i

int was better cleared of conftitu]
rional ob asgyments. of inex
iency were perfactly fitiles
Mre Novs faide—
queftion was, ‘whether
¢ Congrefis. of the United Stateshad]
ud ot the confiitutional right of trans|
fersing to the flate judicieries the power
Iof trying caufes asifing inder the conftitu-
ton or laws of the United States, I|
ifcufiing this queftion he Muld not con-
fider the confequences relulting from thel
lecifion, for although  the confeuence

3 it went
on on cafes under the law

Defides M7, Deanis dilcerned o way o
compelling flate. judges to perform thei|
duty ; and there :{ppE:rtd e peculin
hardfhips in ol courts and juries fup-
ported by particular. counties to perfor
federal duties.
Mr. Hanren hadas lietle doibt of the
conflicutionality a5 he had of the- ex-|
pediency of this delegation of power.
refent we are not unde

be s bis collengue (Mr. Elurper)
liad reprefented that the. judiciary of thel
aited States muft be made coextenfivel
with the flate judiciaries,if this poer
vas ot admitted, yet it fo the conftitutid
on was written, fo it muft be underftoods
[ The conftitution could fot be bent s con-|
venience . might tequire. The decifion|
iherefoe muft be made by dhe infirumen

e conflitution provided that “the judi/
el awer of the Unied States il he

At
of eftablifhing a judicial fyftem as

Lione fiupreme court and fucli infe-
th i fi i

five as the powers of Congrefs, 1
we were_conflitutionally. obliged to- dol
bis, we Mould be compelled to cover the
whole ground, and to nftitute a great nun-|
ber of new courts.

Itis true, that we cannot enforce on thel

te courtsy as a matter of duty, n per
formance of the acls we confide tof
them 5 but we give them the power, aid|
wntil they refufe to exercife it, we have o
caufe to complain.

He did not helieve this provifo neceffary.
But as fome gentlemen thought it was ne-
ceflary, he would vote for it.

Mr, Biro declare himfelf il of opi-|
ion, hat the delegation of judicial pover|
19 the flate courts was unconftitutional.|
“This s denied by the gentleman from M|
ryland.  The argument. he makes ufe o
ftands thus : He denies the unconftitution-
ality of the transfer, becanfe we have
;’uagm it; therefore we have the power.|

this corredt reafoning? Does the prac.|
tice of a particular thing d i

as the ight from tin]
o tine ordain andeablifh 5

hey Moild hold thigir_offici
ehaviour, &

the conftituci

co—Mr:
ion. requiring i

chat the fupreme court was limited to, one.
bit the detnils of ~ the inferior courts
were left to congrefs, The  expreffi-|
ot infevior courts was atechnical exprefh|
[ons s well underflood by every lawyer as
any in our Taw books—1¢ meanit & court
noflelled of fubordinate powers within thel
fame judiciary fyftem, and neceffarily im.
plied a fuperior court capable: of controul
g an_unduc exercife of thofe puwers—|
That the fa legiflacures might with a
mtich propricty be called fnferior to the fo
Heral legiflatute, o the execitive of a
tate be called a fubordinate officer of thi
Prefident of the Unjted States, as the |
oiurts could be confidered” fuferior icdusi
of the Uniced States,

be right?
“The extreme difficuley of Mretching out

judicial nower in federal tribunals, which

vof ‘e words in ¢

were, fic
it congrefs they ordain an
and it was not fufficlent fo B

evior

infe
eftablith

that by giving the power o try taufes art

ed by declving that unil] ¢

exprefling the gafes o wh
the judicial power of the: United Sta
ido—% The judicial ‘o
< er fhall_extend to all cafisy -in- Jaw)
< and equity, arifing under this contid
¢ tution, the luws of the United States,
< and " treaties made, or whigh fhall be]
made, under their authority ; to’ all
¢ cafes affocting anbuffadors, othiet pub
¢ Tic. minifters, and conluls ; to_all cafes|
¢ of admicaliy and maritine jurillition 5
< to controverfies to which the United|
States fhall be x party ; to controverfies|
< between two r more Rates, between 3|
€ ftate and citizen of anotlier flate, be
|« tween citiacns of different Ratee, b
tween citizens of the fame flae, claim|
< g lands under gruits of differ
< fates, and between a flate and @ cici
<« acy thercofy and foreign fates, citizens,
4 or fubjects. ‘
“ T all eafes, afiecing ambaffadors,
¢ other public miniflers, andconfuls, and|
thofe in whicha fiae fhall be & party,thel
fupreme conrt (hall have original jurif
diction.  In.all the other cafes before-|
[ mentioned, the fipreme coure fall have]
& appeliate juridiaion, both.ss o T
< and facty with fuch exceptions, and un-
< der fuch regulations, as the congrefy
¢ fhall make.”
| He fuid there was a_warked differ-|
ehee between the words of the  con-|
litution relating to the catalogue off
cafes cnumerated in the 6ifk. part. of]
that fection, and thofe in the latter part|
of the fames The word all was prefixed]
to euch of thie cafes firlt mentioned, dows|
20 the words admiralty and. maritime jud
risdiction inclufive, but was omitted in
the fubfequenz cafes. He could fee o
reafon why. that word was added in. the
former part of the fection, and omitted in
the Tatter, except it meant that there was
00 cafe of the former defeription to which|
the eudicinl koot the Ui St
fhould nat extend, in faék that the courts
of the United States fhould have excli-
Give jurifdiction of ll thofe cafes, and in
the Iatter their jurifdiction fhould be con-
current with the State courts.
Tt was further to be obferved, tie faid
at the firfk defcription of cafees bere enu-|
had roceived ghei
o the conflitution and Taws o]
he United States, and could not have ex
fted previons to the eftablihment of the
overnmeiity or be fuch as immediately
nvolved the rights and interefla of the geq
scral government ; byt that the. Jattes
were fuch. a5 the individual flates might

=

hldcb unlelsthe

ave gurifdiclion of, previous to that pe-

obey all the ads of icongrefs. Other
lgentlemen had  obferved, that this doc-
trine would go to deny that the famp
la or any finsilar adt, was binding. on the
ttate judiciaries,  On this. Mr, N. obfcry-
led, that the ftate courts were bound to
ubferve all the conflitutional laws of con.
grefie When therelare . congrefs pafled
4 law, that no_infirument of writing for
che payment of movey hould be received
lin any flate court as. evidence of fuch
fame was upon ftamped

paper, the judges were buund to obey it 3
but if they Mould pafs a law giving pow-
[er to any county conrt within the Unit
d States, to try perfons guilty of trebfon
lagain (L the United States, that law would:
not be obligatory upon: them ; neverthes
Icfs it would be an aét of congrefs, Mr.
N, foid, the diltinélion was between cafes
urifing under the conflitution and laws of
the United States, and thole that did not.
s idea might be further. illuftrated by
Litie at above wentioned (the famp ad)s
F 4 perfon fhould give unote of hand for
hundred dollars on unflamped -paper,
With a view of evading that ad, he was
liwble o & penalty 3 that would of courfe

[be @ cafe arifing under a law.of the Unit-

ed States, and would be exclufively cog-
nizable.in the courts of the United States.
[But a0 adtion brought cn a note of hand
\ritten. on Ramped. paper, s not 4 cafe
arifing under the Jaw of the United States,
but arifes from the contraét itfelf ; and
laithouglh no note had been given, the con-
ltrat would neverthelefs have exifted.
[ Thie flamp a@ does ot require a contralt
1o e in writing 3 but if people will have
heir contrads tefled by written cvidence,
it requires that paper fhould be flamped.

Mr. N. faidy wherever a duty was in-
joined by law, the ‘perfon who was guil-
iy of the non-performance of that_duty
iticurred the: penalty annexed; and that
penalty could i tirrdsn other way
hut by indictnent unlefs otherwie. ex-
preily provided by the law itfelf, And
thow would gentlemen frame an indiétment
ina flate court, to embrace a cafe that
hiad occurred under a law of the United
States. It was. eflential in every indi-
ment, to lay the offence to have been
committad againt the Jaw of the flate,
1nd to conclude againft the peace and dig-
ity of the fame, But furely gentlemen
would not contend that an offence againft
2 Taw of the United States was an of-
fence againft the law of an individual
[ftate, or -againft its peace and dignitys
[ The gentleman from Delaware (Mr, Bay=
urd) had obferved that penalties incurred:
under the revenue laws were not confi-
[iered as crimes, but were recoverable in
«tions of debts  Buty faid Mr, Nott,
mercly changing the action or the mode
of recovering the penalty. cannot alter the
natare of the offence, nor the tribunal be-
fore whor it is to be tried. It was ftill
s cafe arifing under a law of the United
States, a8 although a debty it was one in
\ehiich the defendant not even in_conteme
| ( Gontinved on lust page.)




