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Twenty-Third Day.
SATURDAY, July 6, 1867.
The court re-assembled at ten o’clock a. m.

Mr. CARRINGTON. If your honor please, I learn
from the assistant district attorney that he has used
every exertion to secure the attendance of Mr. Duell,
by whom we expected to prove the letter to which your
honor’s attention was called yesterday ; but we dg not
desire to detain the court, and before announcing that
we are ready to close the case, I would propose that
this item of testimony may be offered after the counsel
for the prisoner have commenced their defense, if they
will agree to it.

Mr. BRADLEY. Certainly not.

Mr. CARRINGTON. I suppose we have no right to
expect that of the court, without the permission of the
counsel. Then, sir, that being the case, with no other
alternative

Mr. PIERREPONT. Is not a matter of this kind
in the discretion of the court? Where we want to call
a witness that cannot be found, would it not be in the
discretion of the court, if heshould come in during the
course of the day, to allow him to be examined? If a
witness is from any cause kept away, may he not be
examined afterwards by permission of the court? We
do not know what the cause of the absence of the wit-
ness is. Everybody supposed he lived here and could
be found ; but there seems to be some difficulty about it.

Judge FISHIER. The regular order of presenting a
cage 1s, for the prosecution to present their side and
conclude, and then for the other side to present théirs.

Mr. CARRINGTON. I know that has been the gen-
eral practice ; but it seers to me that my friend Judge
PrerrEPONT is right. I know, sometimes, if I have
omitted to prove a formal fact, his honor the chief jus-
tice presiding in this court has called the witness as a
witness of the court, and allowed me to use him to
prove that fact. It is a matter addressed to the sound
discretion of the court. If itshould interfere with the
defense, or if it should impose on them the necessity of
summoning further witnesses, that is a matter for your

by the circumstances ?

honor’s consideration ; or if, in view of all the circum-
stances, your honor thinks the privilege cannot be
granted without endangering the rights of the prisoner
or subjecting him to unnecessary inconvenience, you
would not allow it.

Mr. PIERREPONT. Could not that be determined
Suppose, for instance, it should
occur that when the counsel had finished the opening
of their case, this witness was found and brought into
court, and before it could have disturbed the order of
their proof in the smallest degree, would it not be com-
petent for the court to permit him to be examined? .

Judge FISHER. T have never known any titing of
the sort in my practice. It may possibly be all right,
but it is something altogether new to me.

Mr. PIERREPONT. " I asked for information.

Mr. CARRINGTON. At all events, if we find him
we can make the application, and it willdepend on the
circumstances whether your honor grants it or not.
We will, therefore, now close our case, with the under-
standing that we shall make the application when he
comes in, and take our chances. The counsel for the
prisoner can oppose the application, and unless we can
satisfy your honor that we have a right to do it, you
will not allow us to examine him. We close the case.

Judge FISHER. You close without prejudice to the
application you intend to make hereafter.

Mr. CARRINGTON. Yes, sir.

Mr. BRADLEY. The Government having now
closed their case, we desire to have the witness Susan
Ann Jackson recalled, as by agreement she was to be,
and the witness Lee, who was on the stand when the
objection was interposed, in_order that we may put
certain inquiries to him. We understood distinctly
from the district attorney, your honor having ruled
we had no such right, that it was agreed that any wit-
nesses in the city might be recalled.” There is no writ-
ten agreement of record, but your honor will find it on
the notes, as taken by the officer of the court. You will
find it was so distinctly stated to us, that the witnesses
might be recalled if in the city of Washington.

Mr. PIERREPONT. Which one?

Mr. BRADLEY. The report says that the agree-
ment was any witnesses in the city of Washington, so
that we should not have to go abroad for witnesses
and bring them back. But as to these two, Susan
Ann Jackson and John Lee, it was distinctly stated
that they should be here.

Again: Yesterday Rhodes was called for, who is
still in the city of Washington, and it was by assent.
Your honor will remember that he was to be re-
called. These three witnesses are beyond contro-
versy. As to other witnesses now in the city, whom
we had no opportunity to cross-examine as to particu-
lar points which did not come to our knowledge until
after they were dismissed, and of whom we had no
knowledge otherwise than from their being placed on
the stand, there is some disagreement between the
counsel; but as to these three witnesses I apprehend
there is no disagreement. We therefore desire that
these three witnesses should be recalled, for the pur-
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pose of putting to them certain questions which we
deem material to the ascertainment of the truth in
the case. These three, Lee, Susan Jackson, and Rhodes,
wege specifically mentioned. Cleaver, also, we desire
to have. We ask the court to have the notes of the
reporter read, to see, under that agreement, how far
we are entitled to ask that others be recalled.

Mr. PIERREPONT. I think we can recall to your
honor’s mind freshly—and surely to the counsel’s mind,
and certainly to Mr. MERRICK'S mind, who made the
proposition. The discussion arose on Lee, and your
honor ruled that he could not be compelled to be called
back. In the case of Susan Jackson, my learned friend
Mr. Merrick said that he understood that we said she
might be called back; and we said we did say so, and
that she should be called back. Any other than those
I have not heard of. If there have been others, I am
not aware of it

Mr. BRADLEY. Yes; yesterday it was agreed that
Rhodes might be called back.

Mr. PIERREPONT. I was not here at the time.
I heard there was some talk about it.

Mr. CARRINGTON. Yes; I agreed to let Rhodes
be called back.

Mr. PIERREPONT., But Mr. Lee the discussion |

arose upon, and your honor ruled it out. Then my
learned friend Mr. MERRICK said, we had said that
Susan Jackson might be recalled, and we said we had,
and that she should be recalled. :

Me. MERRICK. My recollection of the matter is
not entirely in accordance with the recollection of my
learned brother on the other side, and yet it does not
differ. very materially from his. The discussion arose,
not upon Lee’s case, as my learned brother will re-
collect on a moment’s reflection, but it arose on my
motion to recall Blinn and Hobart, witnesses from the
State of Vermont.

Mr. PIERREPONT. That was the first discussion;
the second discussion arose on Lee.

Mr. MERRICK. I am coming to the second dis-
cussion. Upon amotion torecall Blinn and Hobart and
Susan Ann Jackson the discussion arose. The counsel
complained of the inconvenience to which witnesses
would be subjected, if they were required to recall those
who had been summoned here from a distance after
they had been discharged and allowed to go home.
The discussion then took a somewhat wider range upon
the claim presented by us that the attorneys for the
United States ought not to discharge any witnesses

about it, and therefore I think it is better to have arule established.
The witnesses, it seems, have been discharged without the knowl-
edge of the court or the consent of the counsel on the other side.
We propose to lay a foundation, addressed to your honor’s judicial
discretion, if the objection on the other side is persisted in, to induce
your honor to order their recall.

“The DISTRICT ATTORNEY. May it please your honor, we have
distinctly stated that we have no objection to the gentlemen recall-
ing the witnesses if they arve in attendance, but we object to your
honor imposing upon us the obligation of retaining witnesses here
during the continuance of the trial who have been fully examined
on both sides. Now, I submit that it would be an improperand—
your honor wiil pardon me forsaying so—unwise exercise of the au-
thority of the court to make anysnch order. The rule of law is, that
after a witness has been examined fully in-chief and then cross-exam-
ined, the party is not entitled on either side to recall him, except
with the permission of the court; and where there has been nointima~
tion in the course of the examination that the witness will be de-
sired for further examination, will your honor say that we are under
the obligation of keeping the witness here at great personal incon-
venience to him and at great expeunse to the Government.

“Mr. BrapLEY. I hold it to be the settled law.

“The DisTRICT ATTORNEY. I submit there is no rule of law re-
quiring it. -

¢ Mr. BraDLEY. We propose, if your honor please, to lay the
foundation for this motion, addressed to the discretion of the court,
and I think we will present a case appealing not only to the judicial
discretion, but to every sense of justice that your honor can enter-
tain.

“The CourT. Well, we will proceed now with the examination of
witnesses; and if, when a witness is examined, you think you will
want him afterwards

“Mr. BRapLEY. Will your honor pardon me? If itis determined
that the United States are not to recall these witnesses for further
examination, it may be too late for us to summon them for the de-
fense. Therefore it is absolutely essential, as to two of these wit-
nesses especially, that that question shall be determined at the outset.

“The D1sTrRICT ATTORNEY. I insist that the gentlemen shall recall
them if they want them.

Mr. BravLey, We will have to summon them for the defense in
that case, the very thing we wish to avoid

“Mr WriwsoN. I beg leave to say in explanation, that having re-
ceived no intimation from the other side that these witnesses would
be again desired, we thought it best, inasmuch as they were all husi-
ness men and here at great personal sacrifice and very anxious there-

| fore to get away, to let them go.

summoned by the Government without notifying the |

counsel for the defense of their purpose so to discharge
them, and that it was the duty of the witnesses sum-
moned to remain in attendance on the court during the
entire trial. Your honor determined that that was not
a correct rule, and the United States could discharge its
witnesses whenever the attorneys thought proper. My

learned brothers on the other side then said that so far |

as the witnesses in town were concerned, we could
recall them at any time, but they could not recall them

then. Your honor determined that we could not re- |

quire them to recall the witnesses from abroad, and
they agreed that they could and would recall the wit-
nesses n town. I then stated, with regard to the par-
ticular motion, “ Then, gentlemen, under this general
proposition of yours to recall the witnesses in town, the
case of Susan Ann Jackson is disposed of, and I will
proceed to argue the question of recalling the Vermont
witnesses.”” And now, that our recollections may be
made certainly correct in regard to this matter, I ask
the reporter to read the colloquy that took place be-
tween the counsel and the court on the morning of the
20th of last month.

i The reporter read from his notes of June 20 as fol-
OWS :

“Mr. BRADLEY. Do we understand that the United States will
recall these witnesses, or not?

““Mr. PIERREPONT. Not unless the court directs it.

“ Mr, BRaDLEY. I do not want to have any misunderstanding

“The Courr. Of course, Mr. WILsSoN, it cannot be supposed that
when witnesses come here, some of them at least voluntarily, I pre-
sume, from Canada and other places, that you shall say to them
when their examination is concluded, they must remain during the
whole progress of the trial.

¢ Mr. BRADLEY. No, sir; but, if your honor please, the practice
has been, by the present district attorney to my knowledge, to say,
¢ Gentlemen, if you do not wish this witness, I shall discharge him.”
He has always, L think, given notice to the other side. I submit
our motion, and beg leave to hear what the gentlemen have to say.

“ Mr. MEzRICE. Do you decline to recall any of these witnesses?

“ Mr. PIerreponT. We do, simply because they are not here.

“Mr. MERRIGK, There is one of them here, Susan Ann Jackson.
Will you recall her?

“The DisTrICT ATTORNEY. 1 said distinctly that I had no objec-
tion to the gentlemen rengwing the examination of any witness who
is here in attendance, but that we reserve to ourselves the right,
after o witness has been fully examined, of dismissing him and al-

| lowing him to return to his place of abode.

“ Mr. MErrICR. That is a reply to a general question. I desire

to know whether Susan Ann Jackson has becn discharged or not.
¢ Mr. WiLson. Tho clerk says she has been; but, if so,it was with

the information that was given to all the others, that if she was
wanted again she would be sent for, She lives within the limits of
the city.

“Mr. MErgICK. Will my brothers recall her for us to examine?

“The DistricT ATTORNEY. We have no objection to her.

* Mr. PierrEPONT. We suggest we will have her recailed at some
time, but we cannot do it now.

“« Mr. MerrICK. Very well, so far as she is concerned then.”

Mr. PIERREPONT. Now, I submit whether my
memory was good or not.

Mr. MERRICK. Your honor will see that the dis-
trict attorney stated that we might recall any witnesses
living in the city.

Mr. PIERREPONT. No. i

Mr. MERRICK. Or, “in attendance;” and Susan
Ann Jackson’s case was a special application of that
general consent or general principle.

Judge FISHER. Yes, but when that general assent
was made by Mr. CARRINGTON, you did not accept it.

Mr. MERRICK. Pardon me; you did not under-
stand the case, your honor. I asked whether she had
been discharged, not whether we could have her recalled ;
and my refusal was not to accept the general consent;
but my inquiry was, “ Has she been discharged? not
“ Will you recall her ?”

Mr. PIERREPONT. If your honor please, these
notes bring back surely what I said, and show that I
do not overstate it. Mr. MERRICK pressed at the time
that Susan Ann Jackson might be recalled, and we said-
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that at some time we would recall her. Now, if they
wish us to recall Susan Ann Jackson, and put her on
the stand again, we feel bouud to do so, and will do so,
and that is all, and that is the fullest extent t6 which
we are bound to go; and the-reason why is too ap-
parent to require any sort of debate; and I donotmean
to debate it.  We have fully debated it already.

Judge FISHER. Recall her-if you desire.

Mr. WILSON. We shall have to send for her.

Mr. BRADLEY. I understand, then, that though
John Lee is in attendance on the court, he is not within
the rule which your honor has prescribed. I do not
understand that the man who was examined on the day-
before yesterday, who wasin attendance yesterday, and
paid off yesterday, and who was called, is within the rule.

Mr. CARRINGTON. 1In the case of Rhodes, appli-
cation was made to me, and as he was here in court, 1
agreed that he might be examined, and I will stand by
my word ; but as for Lee and those other persons, I do
not knoy any thing about an arrangement with regard
to them.

Mr. BRADLEY. We only want to avoid the neces-
sity of calling them as witnesses for the defense. We
wish to call them for further cross-examination for the
purpose of contradiction. -

Mr. PIERREPONT. I want to have no misunder-
derstanding about it, and if we put Susan Jackson on
the stand again, if the counsel require it, we shall put
to her some questions.

Mr. BRADLEY. Very well,

Mr. PIERREPONT. If they wish that, we shall
certainly do so; and will not only do so, but will be
glad to do so. :

Mr. BRADLEY. Now, if the court please, the next
point is as to certain evidence which was admitted
with the distinct understanding that proof was to be
given aliunde to connect it with the subject-matter of
the prosecution in this case. I refer especially to all
that evidence relating to Jacob Thompson. We under-
stand from the counsel on the other side that they
would, by evidence aliunde and over and above that
which was offered, connect him with the alleged con-
spiracy. We have looked in vain for any such proof.
I therefore shall ask your honor (as you said that un-
less they did conunect it it should be stricken out of the
record) now to strike out that proof.

Mr. PIERREPONT. Is there any other but that |

you propose to move to strike out?

Mr. BRADLEY. One case at a time,

Mr. PIERREPONT.—Your honor will remember
what we said we proposed to prove in relation to that;
and that was in relation to the money—nothing else—
and we never asked a question about anything else,
except to learn who Jake Thompson was and about
the disbursement of his money. We, then, have had
proof since of Surratt being in that place at that time,
and of his taking $100,000 from Richmond there. If
that does not connect it, then nothing connects it, or
tends to connect it.

Judge FISHER. It is not worth while to cut the
case in pieces now. (o on, and give in your evidence
for the defense, and we will review the whole matter
afterwards.

. Mr. BRADLEY. Your honor will pardon me; we
Wwish to know what we have to rebut; and, unless we
know what evidence is in, it is impossible for us to de-
termine whether it is necessary for us to rebut proof
whlch' has been offered, and which was to be connected
by evidence aliunde with this prosecution. We ask if
the gentlemen maintain that they have made such a
connection? I have the answer in that one case, and
do not mean to discuss that question. I sybmit to your
honor the single question for you ta decide: whether
the evidence to which they have referred is evidence
tending to connect that-with the prisoner or not. If
80, 1t 18 in, and we know our course. I do not propose
to disguise any of these points, if the court please. You

the cause, and at once, upon the suggestion, will see
whether they have made the connection necessary to
lay a phima facie case. What I mean to say is, if
I understood correctly, your honoe has decided that
there must be a prima facie case connecting the parties
whose acts or declarations are given in evidence with
the alleged conspiracy; and there must be something
to show that that party, whose acts and declarations are
those given in evidence, was cognizant of or partici-
pated in the conspiracy charged in the indictment. If
there has been any such evidence offered, I have not
a word to say.

Mr. PIERREPONT, If your honor please, I want
to make but one single suggestion, and it will be but a
word. Nothing, it seems to me, can be more plain than
that any lengthened discussion upon this subject now,
before the evidence is in on the other side, would be
quite out of order; it seems to me so at least. As a
single illustration of it, when we put in disjointed
pieces of evidence, as we are obliged to do, people who
sit here hear one part of the evidence and another part
of it, and any men that hear the whole of it, who are
not lawyers, will not see how the thing is going to be
connected until it is put together, and then they will
see. For instance, we called Judge Olin the other day
to show that the plastering in that box, that was cut
out to put in that bar, lay still on the carpet. My
learned friends might just as well ask me to tell your
honor how that is connected with the assassination of
Mr. Lincoln and those parties who are charged with i6.
I hope before I am through to show how that is con-
nected, as well as a thousand other things; butI do
not think this is the time.

Judge FISHER. Counsel for the defense will go on,
open their case, and put in their evidence. If they
think this evidence, of which they have just spoken, 13
not connected with the case, they need not attempt to
rebutbit; if they think it is, and it is worth their while to
do so, they can present with rebutting testimony. The
whole matter will be left open for the consideration of
the court after the testimony has been presented on both
sides. 9

Mr. BRADLEY. That point is disposed of, and I
understand the evidence is _admitted under our excep-
tion. g

Judge FISHER. Yes, sir.

Mr. BRADLEY. Then we must take it as admitted,
and meet it as we can, and rely on our exception.
There is another part of the proof to which I wish to
call attention. Itis the statementof Dr. McMillan as to
the revelations made by Surratt to him. T understand
your honor to have ruled that all that passed between
Dr. McMillan and Surratt touching the subject of the
conspiracy is evidence. Conceiving that to be so, we
objected at the time to the anecdote or story which was
told about the killing of the Union soldiers as the cars
were going from Fredericksburg, and about the shoot-
ing of the people in crossing the Potomac river, and
about the killing of the telegraphic operator. In what
way they are connected with this alleged conspiracy I
cannot imagine. The evidence was admitted, subject
to our objection; and it was understood that it was to
be connected by proof dliunde.

Mr. PIERREPONT. If I do not show that they
are connected with this case, I shall not show that any
thirg is connected.

Mr. BRADLEY. Your honor, then, will rule the
same way, I suppose.

Judge FISHER. Yes, sir. .

Mr. BRADLEY. Next, as to the North Carolina
letter that was read in evidence yesterday.

Mr. PIERREPONT. We have only asked permis-
sion that we may not be concluded as to that; that if,
at a future stage of the case, we can find the witness to
whom we referred, we may make application to your
honor to call him.

Mr. BRADLEY. Therefore I understand it is con-

have listened with great patience to the eyidence in | ceded that that letter is not in the case.
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Mr. PIERREPONT. That depends upon what we
put in hereafter.

Mr. BRADLEY. Where is to be the end of this
matter? If, at the end of our case. when we have
concluded oar witnesses, you are to make that evidence
in the cause which is not now evidence, by extraneous
testimony, where is to be the end? Are we to go on
after that? Or is the case concluded now on the part
of the prosecution? I ask your honor to decide that
question, that we may know exactly where we stand.

Mr. PIERREPONT. I thought our proposition
was very distinct. As we learned from the former
record that the witness resided in the city of Washing-
ton, we supposed he could readily be obtained here;
and Mr. Wirson, who had charge of it, did not give
the same attention to that matter, because we intended
at one time to put in the. former record, and that
would bring in the same thing. For that reason, the
most strenuous efforts were not made to secure the
witness as early as perhaps be might have been; and
when the attempt was made to find him, although all |
diligence was used, he could not be found ; and all we
have asked is, that if, at such a stage in the canse that
it would appear to your honor no injury, no evil, no
hardship, could be worked to the other side, we may
properly make that motion to your honor, addressed to
your honor’s discretion, to be judged of by-all the cir- |
cumstances then existing. That is all we have asked.

Judge FISHER. I so understand it. I do not
think there will be any difficulty about the matter.
You have concluded your case, with the understanding |
that there is to be no prejudice to your application to
hear another witness to prove the finding of this letter,
if you should be able to get him, and can convince the
court that it would be proper to admit that evidence.
I do not think there will be any difficulty about get-
ting on with the case now,

Mr. BRADLEY. T understand vour honor to rule,
then, that all the evidence which has been offered on
the part of the prosecution and gone to the jury, is
pow evidence before the jury; the effect of it is an-
other thing.

Judge FISHER. No; I do not so understand.

Mr. CARRINGTON. Not this letter.

Mr. BRADLEY. Except that letter, which has gone |
to the jury, is not to be considered by them unless other
proof is offered in regard to it, with the permission of
the court.

Judge FISHER. AllT understand is, that the judg-
ment of the court in regard to what matters are to be
striken out of the testimony to go before the jury is
postponed for future consideration.

Mr. BRADLEY. I wish tonotean exception to that
ruling.

Mr. MERRICK. May Iask your honor at what time
in the progress of the case ?

Judge FISHER. At any time before the jury are |
put in charge of the case.

- Mr. CARRINGTON. They can make the objection
when we make the application.

Mr. MERRICK. I had supposed the proper time |
was when they got through with their evidence and
before we began ours; but I understand your honor to |
rule diﬁereuﬁy.

Judge FISHER. Yes, sir. Go on with your de-
fense, gentlemen.

Mr. BRADLEY, Jr. May it please your Honor:
Gentlemen of the jury, we have at last arrived at that
stage of this case when an opportunity is afforded to
the prisoner to say something by way of defense, not
only of his own character, of%is own reputation, of his
life, and of his honor, but also, as it shall arise inci-
.dentally in the discussion of the evidence before you,
something to vindicate the pure fame of his departed
-mother. Perhaps no case has ever arisen in the
annals of any country presenting more extraordinary
features than the one which you have under considera-

tion. Perhaps no jury ever was called upon to dis-
charge a higher, more difficult, and more sacred duty
than you are. Surely, gentlemen, our confidence in
you is not misplaced, that you will do justice, whole

| justice, irrespective of the rank, position, and station of

the parties interested in the issue of this case. And I
may be permitted here to congratulate you that you are
acceptable not only to the defense, but that you have
also the endorsement of the learned gentlemen who
represent the Governmenthere. You will recollect that
in the early stage of this case it took us one week to
get a jury. "We were willing to take any twelve
honest men from this District, to lay our case before
them, and trust the issue in their hands. We were
willing, for the sake of a jury—anxious for a hearing—
to take any twenty-six men that might be drawn from
the box of talesmen, and let the gentlemen on the other
side strike off their number, and we strike ours, and
take the residue to represent the interests of the public
and the prisoner, before whom to present his vase. All
those propositions failed; the learned gentlemen re-
sisted *every one of that sort, except a proposition by
way of compromise; and they succeeded in satisfying
the mind of your honor that the original jury which
was summoned in this case—men as honest as your-
selves—were not suitably summoned according to law.
Thus we were compelled to call upon you to render us
your aid and wisdom in this matter.

Gentlemen, I have stated that we are satisfied with
this jury ; and why are we satisfied ? I see before me
represented, not only the commonwealth itself, but men
who represent the social interests of this District, its
material wealth, its intelligence, and its honesty—men
who in this case have a double duty to perform ; not
only to stand between the innocent and the accuser,
but also to vindicate the reputation of this District,
which has been so much defamed as to the disposition
of its people to discharge the duty of good citizens. We
have also a jury before us who cannot be charged with
having the taint of any religious or any other bias, for
you represent different preferences in modes of worship
and opposite opinions upon the political questions of
the day. When the verdict goes out to the world, sanc-
tioned by the endorsement of the Government, the ver-
dict of a jury constituted as they would have it to be,
a jury entirely satisfactory to ourselves, it is to be
hoped that, whether it be for or against the prisoner,
it will go far towards settling this question, which has
agitated the country to its very centre for two years
past, and the mysteries, the doubts, the uncertainties
which have covered the tragic event you are here to
consider may be dispelled, and the people arrive at last
at some settled and intelligent opinion as to who the
really guilty parties were.

We come to you, gentlemen, under the profound con-
viction of the entire innocence of the accused ; a con-
viction which is not one of sympathy, not such as
counsel ordinarily feel for the parties whom they rep-
resent, but one at which we have arrived by sober,
careful, pains-taking investigation, extending over a
period of many weeks, covering a space of country ex-
tending from the Canadas to Mexico; by personal con-
ference with witnesses whom we know will be believed
by this jury ; by conference with men of unimpeacha-
ble integrity ; by conference with men who have no
interest in this matter except to render to you the
truth and nothing but the truth; men to whom the
prisoner at the bar is a stranger ; men who by reason
of the marking hand of Providence have been pointed
out to us, step by step, as the persons who could ac-
count for his absence from this place and his presence
at-a distant point at the time this tragic event is laid.

Surely, gentlemen of the jury, we may be pardoned
for having some fervor on this subject, with such con-
victions upon our minds ; and if, upon hearing the tes-
timony, you arrive at the same conclusion that we do,
all we ask is that you will give the prisoner the full
benefit of what we shall adduce in his behalf.
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T have said this case presents some of the most ex-
traordinary features that were ever heard of. The
maxim of the law is, that the prisoner at the bar is in-
nocent of all offense until he is proved to be guilty;
and the law casts the burden of proof upon the Gov-
ernment. When a man is brought into this court of
justice, he is one of yourselves, of pure character and
reputation, with all the presumptions of innocence about
him. He stands, like any other citizen, upon that Con-
stitution which secures to every man the right of a full,
fair, free trial before a jury of his countrymen. Ie
appeals to you as a fellow-citizen, not as a criminal,
not as a felon. THe appeals to you to render to him
justice as you would have justice rendered to you. But
what does the learned gentleman who opened this case
do in his opening speech, before a single item of evi-
dence was offered to you, before one of their eighty-
odd witnesses is put upon the stand ? He arraigns the
prisoner at the bar as not a man who is simply charged
with crime, but as one who is a felon of the deepest dye,
for whom there is no adequate punishment this side of |
pérdition ; a man whom, he said, he would prove to be
the party that was the main-spring, the main thought,
and the gaider of this infamous crime. He held him ap
to public abhorrence at a time when, according to my
conceptions of the duty of aprosecuting officer, his mouth
should have been sealed as to all oratorical flourishes.
He calls upon you to behold the one who is a spectacle
to be gazed at; as a man whose heart is black beyond |
expression ; who, if he were a demon sprung from hell
itself, could not be painted in more hideous colors. He
represents him to you as being not only the ““ main
thought” of this crime, but also the coward who put |
other people’s hands to do the dangerous work, while

he secured his own ignominious safety by flight ; as he |
who was here on that occasion, who called out the fatal |
time three times in {ront of the theatre; who despatched |
his emissaries, desperadoes, equal in wickedness with
himself, but not having the same “managing mind,”
to do their cruel work upon the head of this Govern-
ment, which should shroud this whole nation in mourn-
ing. He depicts him as taking his flight, and tells you,
gentlemen, that he will trace him from ¢ station to
station,” ¢ from place to place,” from ‘‘ nation to na-
tion,” in that flight; he will show you he was the man
who *“bought the disguises in which he was to escape
on the very night of this affair;” he will follow him
from here to Canada, leaving on his road traces of his
flight which could not be mistaken; he will prove the
length of time he was in Canada; and will follow him
in his flight, further, across the water to the Old Coun-
try, in England, in France, in Italy, with the shudder-
ing thought ever with him that the avenger of blood
was on his track. He said he would follow him into
the Papal service, and show at least how the “friend
of his youth, moved by honorable considerations,” the
desire to have a felon of such a caste brought to justice,
excited by those lofty inspirations which would make
a man sacrifice his own brother, informed on him, and
he was at last broughtin chains to this bar to be judged
by you. This was the opening of my learned friend,
and I hold him to it.

What is the condition of the cage ‘now? Has the
learned gentleman kept his pledge ?” "I propose to show
you, before taking my seat, that his pledge is not kept.
Let him settle with his own conscience the responsi-
bility of the course he has chosen. Nor do I propose,
in the discussion of this matter, to enter into any de-
bate, or indulge in any invective ; but I have a simple
duty to discharge ; I shall endeavor to do it, I hope
fearlessly, and with such degree of intelligence as will
enable me to present this matter to you for your con-
sideration preparatory to the introduction of all the
evidence for the defendant. I have n® further re-
proaches to cast upon the other side. If the evidence
Teproaches them, the fault is with them, not with me.
Gentlemen, heinous as this offense is, its moral quali-

| speedy and condign punishment.

ties in the sight of the Almighty are no worse than

when the commonest vagabond in the street is slain in
cold blood. T am well aware of the distinction that is
drawn in Holy Writ between the head of a nation and
a private individual, but in the sight of the Judge of
the quick and dead, the life of .the humblest man 15 as
precious and sacred to Him as the life of the loftiest
citizen. I am aware, also, that this crime struck ab
the very heart’s core of this people. I need not recall
to your minds, you citizens of the city of Washing-
ton, the shock, the thrill of horror which went
through the community when, on the morning of
Saturday, the 15th of April, this event was announced.
You know as well as I do, that men’s hearts stood still
for fear, lest there should be such an cutburst of indig-
nation and wrath through this land that men would
be swept away from all the bounds of reason. You
know how people sprang to their feet to seek out the
offenders who had outraged their most profound and
sacred feelings, You know that old men prayed for
vengeance, and that the minister of God in the pulpit
invoked the judgments of Heaven upon the assassins.
Yea, even tender women became changed in their na-
tures, and longed to have the offenders brought to
Nay, more ; notonly
tender women, but people who should have had the
attributes of tender women, shrieked for bloody ven-
geance upon this prisoner and thousands of others, in
mad disregard of evidence against them. You know as
well as I do how all these fierce passions spread through

| this broad land swift as lightning, until with one

mighty cry its people gave themselves up to that mad-
ness which can only be sated in blood, either of the
innocent or the guilty. You know what exertions
were made to secure the arrest of the offenders; no
step was left untried, no means unapplied, no money
spared in the effort to secure the arrest of the guilty
parties; and the heart of every good American citizen
could not help approving from its inmost depths. Who
among you would have failed to render justice to either
of the persons concerned in the crime? Does the Gov-
ernment fear that a jury of the District of Columbia
would fail to render back for punishment any man who
could be lawfully arrested, tried, and proven to be
guilty ? Wehave no such fear: and we have no alarm
for the prisoner on that score, inasmuch as, of all men
now living, we have the best opportunities of knowing
his innocence, and the best right to bear testimony
thereto.

There are in this, as in every case, certain prominent
features, which it is important for you, gentlemen, to
keep in mind. There is a difference between us and
the learned counsel on the other side with reference to
the character of this indictment; but with questions of
law I do not propose to perplex your minds at present.
I will simply state, they contend there was a conspiracy
to murder the President of the United States and cer-
tain members of his Cabinet; that that object was accom-
plished, and the prisoner at the bar was one of those
conspirators, with John Wilkes Booth and others. Oa
the other hand, we maintain this is an indictment for
murder simply, and upon that issue, as we have been
divided in opinion, his honor has at least allowed them
the privilege, under their view of the case, of intro-
ducing a great deal of evidence which we understand
is applicable to a correct legal view of the indictment.
1 propose, then, to take up the case in their view, for
the sake of simplicity, and to treat it as a conspiracy
to murder, its design accomplished, and this defendant
charged as one of the conspirators. If he was one of
such a conspiracy, he is as much guilty as the man who
struck the fatal E)rlow, provided he aided and abetted
therein. We are, therefore, obliged to inquire into the

uestion of who the conspirators were? There is no
oubt that John Wilkes Booth was one of them, and
Lewis Payne was another; as to Atzerodt and Herold,
there may be some doubt; as to Mrs. Surratt, we hope
to satisfy you that a grave error has been made in her
case. As to the prisoner at the bar, we take issue with
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them openly here before you, and declare him to be
innocent of that offense.

Now, gentlemen, what are the circumstances upon
which they rely to show this conspiracy? The learned
gentleman who leads and directs this prosecution, who
1s the head and mind of it, if his colleague will parden
me the expression, announced to you that he would
trace back this conspiracy to 1863. So far as any evi-
dence has gone, he has not fulfilled his promise to you
and the court, except it be that you grope outside of
this case to seek for suppositions and beliefs and ap-
prehensions and suspicions that some such thing ex-
1sted before 1864. So far as my memory now serves
me, the witness who takes us further back is one John
Tippitt, of whom we shall have something to say, the
mail-carrier through Surrattsville. When did the con-
spiracy begin, is a point for you to inquire. They say
the parties above named were all concerned init. When
did Surratt’s introduction to Booth take place? In
January, 1865, according to Mr, Weichmann, on Seventh
street. So then, gentlemen, I maintain, that for the
ﬁurposes of this case, you are not at liberty to go be-

ind January, 1865, because Wilkes Booth, who origin-
ated this affair, the man whom you must believe from
their own evidence was the person who planned and
schemed it all, only made the acquaintance of the pris-
oner at the bar in January, 1865; and under what cir-

cumstances? The prisoner at the bar, even now only |

twenty-three years of age, left his college in 1863 or
the early part of 1864, a youth just starting out into
life, having no knowledge and experience of'the world,
leaving behind him at the college such a reputation as
any young man might envy, coming to the city of Wash-
ington and losing his father, is thrown by that event
into the position of husband for his mother and father
for his sister. There were but three of them, for Isaac,
his elder brother, was away in Mexico or Texas, and had
been for years. e acts as friend of his mother, as her
son, as her counsellor, her man of business, They moved
to the city of Washington and took a house on H street,
leaving what little property they havestill in the State
of Maryland. There were rents to be collected and the
farm to be looked after ; and he was to be theeman who
was to be her factotum. In any of the manifold rela-
tions of life, no witness has ever impugned him ; no

The very reputation of the man, his distinction as a
public actor, was enough to draw the heart of the ac-
cused towards him. In evidence of it, we find him
visiting at the house; we find them frequently together,
complimentary tickets sent to go to the theatre and
accepted ; his society freely enjoyed; and these rela-
tions existing, from time to time, up to within a month °
or five weeks before the sad event occurred which has
brought you together. There was nothing, surely, in
this association calculated to be any reproach to the
prisoner at the bar, except from subsequent events;
and for those subsequent events the prosecution rely
chiefly upon the testimony of Louis J. Weichmann and
John M. Lloyd. As we propose to introduce counter-
vailing testimhony as to those two witnesses, I will direct
your attention to some points upon which we shall
contradict them—material points in this case.

Mr. John M. Lloyd is an avowed drunkard, and so in-
toxicated on the evening of the 14th of April as not to
know whether he fell down at the feet of Mrs. Surratt
or stood up like a man to converse with her—so as
not to know whether he grovelled like a beast or re-
tained the attributes of manhood. Mr. Lloyd tells you
that on the 11th of April—Tuesday preceding the I'ri-
day of the murder—he met Mrs. Surratt on the road
and had a conversation with her about some property.
She was then on her way down to his house on busi-
ness connected with her property. He tells you that
on the fatal Friday, after he had been at the court-
house in Marlboro and indulged himself in drinking

| to excess, he returned and found her at the house.

witness has ever intimated to you that he was other- |

wise than a faithful son; that he was not diligent in
looking after his mother’s interests; that he was not
her protector, her friend, her companion, at all times,

until suspicion is cast upon him by the witnesses before |

that tribunal which cruelly put his mother to death,
and those here produced, that something went wron
with him after he made the acquaintance of John Wilkes
Booth.

‘Who was John Wilkes Booth? One whose name and
reputation will go down to the latest times associated
with the most atrocious assassination that was ever
committed. T.et us hope that at the bar of that offended
God to whom he has gone there will be found some
mitigation of his offense. Let us hope that at least his
mind was unhinged from its reason, and that he had
become in the strictest sense such a fanatic as not to
appreciate the enormity of the act which he contem-

ated and committed. But, until it was committed,
%ooth was of polished exterior, of pleasing address,
highly prepossessing in appearance and manners, re-
ceived into the most accomplished circles of society ;
his company was sought after ; in conversation he was
exceedingly agreeable; his disposition was bold, cour-
teous, considerate, and generous to a fault; and a
warm and liberal-hearted friend. Professionally he
had attained a reputation upon the stage that was
second to none of his age in this or any other coun-
try. He meets the prisoner, of all persons perhaps
the most sugceptible to the influences of such a
man, and he was, of all men whom he could meet,
the one most likely to ingratiate himself with him.

I shall not rehearse to you his testimony, because that
is the business of the gentlemen who sum up; but he
testified as to a certain package which was left at that
house by Mrs. Surratt, left for him, the contents of
which package, when he subsequently opened it, he
described to you. Mr. Lloyd has no recollection that
Mrs. Offutt was in the house, a witness summoned by
the Government, but not, after his testimony, put upon
the stand. IHe has no recollection of what transpired
in the house. He doesnot recollect what did take place
there, and which we shall show you: that when Mrs.
Surratt arrived there with Louis J. Weichmann, she
alighted from the carriage, was received into the house
by Mrs..Offutt, and told Mrs. Offutt the object of her
visit to that place, and handed her at the same time, as
any one else would unsuspectingly deliver, a package
which she had been requested by a friend as an accom-
modation to deliver ata certain place, handed her openly
and casually a package to be given to Mr. Lloyd; for
we do not shrink from the full issue of this case. Mrs.

| Offutt will tell you what transpired at that interview

with reference to this letter to which Weichmann has
testified. She will tell you who else was in the room
with these parties. Shewill tell you that Mrs. Surratt
met Mr. Lloyd, and what Mr. Lloyd’s condition was,
if it were necessary after Lis own statement upon the
stand. She will tell you about how long Mrs. Surratt
was there, and what transpired as the parties went
around to the front door of the house and drove away.
You will be able to see through the whole of it, that
her testimony is entirely consistent with the theory of
the entire innoeence of Mrs. Surratt of any complicity
in this affair.

Bear in mind, gentlemen, in the investigation of this
case, that there is a principle of law running through
it, from beginning to end, by which you will test all
the evidence that they produce, and up to which stand-
ard they must come before you can convict. They
must not only prove to your satisfaction a reasonable
probability that the prisoner is guilty of the charge;
but, more than that, they must prove to your satisfac-
tion that yowseanndt account for the evidence upon any
other reasonable theory than that of guilt.

I should here state to you that Mrs. Surratt’s circum-
stances at that time were very much straightened, a
fact which will appear in evidence, and that her object
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in going to this place was to obtain money to provide
for the necessary expenses of her family and meet pay-
ments due by her husband’s estate.

I will show you moreover that Mr. John M. Lloyd,
on the morning after the assassination, denied all knowl-
edge of the parties to the offense, Booth and Herold,
who had made their flight directly through Surratts-
villé. He conversed with them ; he tells you that him-
self ; but on the morning after the murder, when con-
jured by every consideration which ought to influence
him to tell the truth about it, being approached by an
old friend who had known him for years, he called God
to witness that he knew nothing of these men. What
his inducement was, whether it was fear of his own com-
plicity, or what other considerations influenced him, are
not proper subjects of inquiry at present.

The next witness in this connection is Mr. Louis I.
Weichmann, a clerk in the War Department; a quon-
dam student of divinity ; a gentlemaun who stood in the
relation almost of a son to that martyred mother; aman
who lived in her house, enjoyed all the hospitalities
and the close relations which are permitted to a person
on such familiar terms with the inmates. Mr. Louis J.
Weichmann, the principal witness for the Government
on that other trial, the man whose dastard heart, being
terrified by the position in which he found himself, was
ready to sacrifice the innocent—what*does he tell you
upon the subject? He says he was with Mrs. Surratt
on the 11th of April, that they met Mr. Lloyd, and
Mrs. Surratt whispered to Mr. Lloyd ; they had a whis-
pered conversation; she leaned forward out of the
buggy, and sheand Mr. Lloyd whispered together. Mr.
Lloyd has contradicted him on that subject. We shall
contradict him by two other witnesses present at that
interview. It was a suspicious circumstance, if it were
true, connected with the events immediately preceding
this tragedy,-and introduced for that purpose by the
learned counsel.  As you well recollect, when he asked
for the manner in which this was done, as he did with
various other witnesses, it turned out that the conver-
sation was in a natural tone of voice; there was no
whispering between the parties. Whatnext? THetells
you that on the 14th of April he took Mrs. Surratt down
to Surrattsville. He does not recollect seeing Mrs Of-
futt there, nor Mr. Jenkins, nor anybody else but Mrs.
Surratt and Mr. Lloyd. He did not even see the pack-
age delivered ; but he tells you that “before we left
Washington she was about to get into the buggy and
she handed me a package, which she told me she was
afraid would get wet, as it was of glass.” Observe, he
is a man who is a stranger to all these circumstances,
an innocent party. He tells you that sitting at the
tea-table the night of the assassination he heard the
steps of a man coming up the outer stairs to the front
door; the bell rang, and Mrs. Surratt went to the
door. We. shall prove to you that this is a distinct
and positive falsehood; that Mrs. Surratt did not
leave that table; she did not answer that bell; she
did not, as he states, go up and answer the bell, and
introduce a man into the parlor, where a conversation
took place between them there, and where she remained
until they came up from tea, when the man had
gone. We will put upon the stand, if necessary, the
person who answered that bell.

We will show to you |
that that person who came to the door that night was |
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not one of these conspirators, nor is he suspected of |

being such, but a respectable citizen ; that he was in-
troduce_d into the parlor, and his errand was of the
most friendly and proper character. The inuendo was
that the person who came up the steps was Wilkes
Booth, or Atzerodt, or Herold, or Payne, and that Mrs.
Sur_mtt sat at the tea-table, with an expectant ear,
waiting for the man whom Weichmann says she had
told him on the road she was to see that night. That
is the use they make of it. We shall prove to you
further the exclamation with which he charges Mrs.
Surratt when the officers came to the house early in
the morning was not uttered; and that the conversa-

tion in the parlor, which took place after the detective
officers left that night, in the presence of three or four
ladies, exists only in the fiction of Weichmann’s tongue.
The parties were there together, but no such conversas
tion ever took place, no such statement was ever made
by Mrs. Surratt by way of consolation to her daughter,
that she believed John Wilkes Booth was an instru-
ment in the hand of God for the punishment of Abra-
ham Tincoln; and that God had sent this as a visitation
upon this people for their pride and licentiousness. We
shall contradict bim not by one witness, but by several
on that point ~ We shall further prove that when he
said on the morning of the 15th of April, when they sat
at breakfast, he announced his purpose to disclose what
he knew of this affair, and left the table for this pur-
pose; and Anna Surratt remarked at that table, *“Abe
Lincoln is no better than a nigger in the army,” he
tells what is utterly false. We shall show you the
persons who were present at that breakfast table,
and the man who called for him and accompanied
him out of the house down to the headquarters of
the police; and, further, that his whole account of
that affair is a wicked lie. All lies are wicked;
but this is one which struck at the lives of his fellow
creatures, and brings disgrace, ignominy, and such
suffering and sorrow as the world has rarely seen upon
upoun the people sitting at that table, upon that innocent
young woman, whose heart was wrapped up in her
mother, and was of all lies the most wicked. We shall
show you what transpired at the station-house, and
leave you to judge whether the certificate which has
been produced here, that he was a special detective
detailed by the War Department to assist in the search,
was intended for more, and was not known by this
man to be nothing bat a card for his transportation in
that pursuit; and that he knew all the time, in his

| inmost heart, although the irons were not riveted on

his feet or the manacles on his hands, that the hand of
the law was on him, and he could not depart. We shall
show to you he did not return to Mrs. Surratt's that
night because he was not allowed to do so. We shall
show to you the officers of justice never lost sight of
him, and he never was finally discharged until after he
had rendered his account to the military commission.
As they returned from the station-house back towards
the house, a certain gentleman who was with him
will detail to you a most remarkable declaration made
to him by this man Weichmann; he will describe the
trepidation which he manifested at the time. We
shall show to you there was occasion for this trepida-
tion and this declaration. A man, who out of his own
mouth, if in no other way, is known to have been in
the habit of visiting these parties, of being on familiar
terms with Atzerodt, lending him his hat, lending him
his coat, being seen with him on the street—a man who
went to see Booth several times, even on the very day
of the assassination called upon him to borrow from
him the use of a horse and carriage—had occasion to
feel himself bound up with these parties. Further,
independent of his being at that house, as a clerk in
the War Department he obtained information which
he furnished persons who ran the blockade, in order
to inform the South with reference to the number of
prisoners in the hands of the Government. Gentle-
men, I know nothing of this matter; but there is a
theory which to me is'consistent with the innocence of
all these parties, to which I do not allude now solely
from reasons of prudence; but there is a theory, to

| which your attention will be directed at the proper

time, which will enable you to see that all these cir-
cumstances may exist, and yet, at the same time, there
be entire freedom from complicity with any design upon
the life of the President or any other living being on
the part of Mrs. Surratt or her son. :
These are the principal witnesses as to the conspiracy.
T think you will agree with m® upon that point. The
conspiracy being established, according to their view,

| the next step they take is the natural one of bringing
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Surratt here on the mnight of the assassination and the
day preceding, because the gentlemen are well ac-
quainted with the rule of law, that unless he was here,
aiding and abetting in that offense, in some way afford-
ing aid to the parties engaged in it, or where he could
furnish them aid if necessary, acting for the purpose.of
carrying out their common design, he cannot be con-
victed of the offense with which he is charged. They
are well aware of that rule, and therefore they find 1t
necessary to prove what does not exist in reality,
namnely, John H. Surratt was here on the 14th of April,
1865, and on the night of the 14th, at the hour of the
assassination. If he were in Europe at that time it
will not be contended for a moment he could be guilty
of this offense. If he were in Buffalo, and not acting
in concert with them, it could not be pretended for a
moment that he was gnilty. He must have been near
enough, if need arose, for his services to be called on to
carry out the scheme.

To establish his presence here, whom do they pro-
duce? They produce first, in the early part of the case,
Mr. Joseph M. Dye, an utter stranger to us, for the pur-
pose of establishing perhaps the most material fact in
the case. He was subjected to along examination, and
when dismissed after his cross-examination, disappeared
like one of those phantoms which he saw in his dreams.
Mr. Sergeant Dye described to you a tall man, and a
genteel man, and a villainous man, whom he saw in
front of the theatre that night. Assuming that Mr.
Sergeant Dye was there, sitting on the platform and
watching these men, and he saw suspicious circum-
stances about these three men whom he described,
we will entirely destroy his testimony by producing
to you the tall man, and we will show you the genteel
young man, and we will show you further the villain-
ous man. We will show to you further the man who
went out and looked into the back of that coach.
They say the tall man was the prisoner at the bar.
You will see_how much like him he looks. We will
show to you he did not sit upon that platform, as he
says he did. We will take a step further, and produce

the man who called the time, *“ten minutes past ten,” |

in an audible tone of voice, in front of that theatre.
Will you have any difficulty with that witness? If
you still have, we can show to you.the record of his
Indictment for passing counterfeit money, for which he
was arraigned after he left this stand, and for some
purpose that case was procured to be continued. We
shall further, if necessary, produce to you witnesses
from his own native town, who would not believe him
upon. his oath., We will do more, we will follow him
up to H street that night, and introduce to you a per-
son who was adjoining that house on the front stoop
from half-past nine to eleven o’clock, wide awake, who
will tell you not a soul passed Mrs. Surratt’s house
during that period, and no such conversation as he
states took place with anybody at an open window in
that house. Nay, more, we sﬁall demonstrate to you
by the records of the Smithsonian Institution, or by
some record of equally scientific and reliable character,
the condition of the moon at that time was such that
it was impossible for any man to'see what Dye says he
saw on H street at that hour; and, in corroboration of
this truth, the person who was near by says it was so
dark at the distance of forty feet he could not tell
whether a man was white or black.

‘Who else do they produce? David C. Reed, a noto-
rious gambler for twenty years. If allowed, we shall
contradict him out of his own mouth with reference to
seeing Surratt. I shall produce to you the record of
his indictment in this court for a penitentiary offense
yet to be answered. We shall prove to you by respect-
able citizens in the city of Washington, men whom you
know, and will believe as against him or any other
man, that he is unworthy of %elief upon oath.,

Who is the next man* Robert H. Cooper, Sergeant
Cooper or Corporal Cooper, who was with Dye. I
think it only necessary, with reference to Mr. Cooper,

to state that his testimony is so indistinct with regard
to Mr. Surratt it is unnecessary for us to pursue the
inquiry any further in that direction ; and, if he saw
those men on the front pavement, a suspicious circum-
stance according to his notion, he will be contradicted
by the parties themselves and by the person who says
no such conversation took place with anybody at Mrs.
Surratt’s house on H street, and by the actual condi-
tion of the moon.

Who is the next man? John Lee. We shall con-
tradict Mr. John Lee out of his own mouth, by show-
ing he has stated to more than one person in this city
he never saw John Surratt and did not know him;
moreover, when he was in hot pursuit of the offenders,
as a detective of the Government, down in the lower
counties of Maryland, he on two occasions stated he
did not know John Surratt, but he did know Atzerods,
and thought he would recognize Atzerodt if he saw him
again, but he never saw John Surratt; and on the very
day before he took his stand in the witness-box he
made a similar declaration in this city to one of the
very men to whom he says he narrated all he knew
about this case.

You observe, gentlemen, I mention no names of wit--
nesses on our part. I avoid doing so for politic reasons.
But we haye not done with Mr. John Lee. We will
prove to you that the reputation which he has estab-
lished for himself here in Washington among his asso-
ciates, at the time he was acting for the Government,
was so bad that he is not entitled to any credit upon
his oath. p :

Who next? William E. Cleaver, just fresh from the
jail, admitted to bail since you have been sworn in this
case, committed there originally for murder by the
most foul and cruel means that could be applied, and
that, too, upon the person of a young and tender girl;
such a crime as manhood would blush to mention in
such a presence as this. He has had his trial. We can
show to you he has had his conviction. We shall also
show you that he had his motion for a new trial. We

| can show you that the motion was granted, and he was

admitied to bail; but he is still to answer the charge
of manslaughter. Mr. William E. Cleaver was so deli-
cate about his honor, that he did not like to tell you

{ where he had been for some time past; it finally turns

out he is the friend and companion of that most infa-
mous of men, Sanford Conover, alias Dunham ; manipu-
lated by him in jail, brought out for conference with
certain dignitaries; taught his lesson what he was to
swear ; is produced, reeking with corruption, to testify
that he saw John Surratt on the 14th of April, and
gives other damaging testimony in the case, if he is to
be believed. Mr. William E. Cleaver, we shall show
to you, has stated that he never would be brought to
trial again, because there was a strong arm stretched
over him for his protection. He testifies without in-
ducement! Mr. William E. Cleaver further states to
another man that in all human probability he never
will be tried again. It is a little modification of the
other statement. Mr. William E. Cleaver, we shall
prove to you by a host of witnesses taken from this
community, is not t¢ be believed upon his oath.

Who is the next? He is a fitting creature to be a
successor to William E. Cleaver—Benjamin W. Van-
derpoel, 2 gentleman anointed by the leading counsel
for the Government, in his introduction, as a member
of an old and distinguished family in the State of New
York, and a member of the New York bar. Heaven
save the mark, if he is a fair representative of the New
York bar! e comes here, he says, a volunteer witness,
to testify against Surratt. He recognizes him immedi-
ately, has a free conference with the learned and dis-
tinguished gentleman who leads this case on the other
side, and swears positively that he saw John H. Sur-
ratt on the 14th of April at a certain concert saloon,
which you all know, without proof, is Metropolitan
Hall, on the south side of Pennsylvania avenue, be-
tween 11th and 12th streets—the only concert-room in
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that locality, for there is none between 10th and 11th,
and never was; that he knew Booth well, and in there
he saw Booth and four others sitting at a round table;
that there was a woman dancing; next to Booth was
sitting a man who is the prisoner at the bar. Hels
sure of it. e identifies him distinctly and positively.
He is very flippant about it. He is exceedingly conti-
dent about it. We shall prove to you that Mr. Van-
derpoel has stated, in the city of Washington and else-
where, he never knew Surratt, nor saw him that he
knew of. We shall ‘prove to you that, although he
asserted he came here without any summons from
the Government, spontanedhsly, from those influences
which excite the heart of a good citizen to assist the
Government in punishing the guilty, he received a
telegram from this gentleman (pointing to Mr. Carring-
ton) in the. city of New York, calling him here; and
the gentleman did not contradict him when he was on
the stand. We shall show to you that, so far from be-
ing a partner, as he asserts, of Chauncey Schaffer, a gen-
tleman of the highest character and reputation, he was

simply allowed, after having before that heen turned

out of his office, to keep his desk in his office; and he
was forthwith turned away from that office after he
had delivered this testimony, because that distin-
guished gentleman knew of this telegram. We shall
prove to you, if they will allow us, that Mr. Chauncey
Schaffer, with the honor becoming a gentleman of
character, addressed duplicate communications to the
officers of the Government of the United States and to
the counsel for the prisoner stating these facts, and
yet they would not furnish such a statement to this
jury. We shall show to you that Mr. Benjamin W.
Vanderpoel is utterly infamous, if we need any other
proof than this. We shall show to you—pardon me
if T repeat the expression so often, it is because of the
necessity of the case—that there never was a round
table in that establishment at Metropolitan Hall, and
there never was any entertainment there on Friday
afternoon, the 14th of April, and on only two or three
occasions, since that establishment has been in opera-
tion, have they had any entertainment on TFriday
afternoon. He tells you he was there between one
and three o’clock. Do you wonder, gentlemen, that
we have been at times betrayed into indignation and
over-zeal, perhaps, in the eyes of those %

who were nof |

acquainted with the facts resting in our knowledge? |

I think we will need no apology upon that subject
after the facts are presented to you.

The next witness is a woman who, under the present
existing state of things in this country, has been res-
cued from a condition of degradation and.exalted to.
the highest position; hut, as she is to be recalled, I
shall pass her at present, only calling your attention to
her name because she comes in this list; but you will
have no trouble with her testimony,

There the Government stopped its proof of actual
and constructive presence for a week or ten days, or
two weeks—I do not know how long—and would not
allow us to recall these witnesses. His honor would
have extended us that privilege, but the Government
mter;fosed its objection to our having these witnesses
recalled for the purpose of cross-examination, to lay
the foundation for contradiction. Witnesses were pro-
duced from the witness-room, put upon the stand, in-
terrogated, and dismissed before we could have an op-
portunity to inspect their histories—without a'know]{-
edge of their names, for the gentlemen would not
furnish them to us, although often appealed to to do so.
These witnesses they relied upon to establish that point
of the case. What has followed within the last two or
three days? They saw plainly that our character for
sincerity in this subject was pledged to the destruction
of one or more of these people; and lest, when they
came to sum up this case, it should appear that their
testimony was demolished, they set out to fortify. it,
and Frought in some more witnesses on the same sub-
Ject. The first of them is Charles H. M. Wood, the

barber. There is a certain investigation proceeding,
which will make it evident to you, I think, not that
Wood has knowingly sworn falsely—I am very far
from charging it upon him—but that he is clearly mis-
taken ; and, in the nature of things, the same person
could not have been in two different places at the same
time, and therefore he i§ wrong. This prisoner wasnot ab
his barber-saloon with John Wilkes Booth and his party
at the time he mentioned. I pass him, because that
matter will be fully reviewed before you; but his own
testimony was candid in this, that he says he never saw
either of those parties before, except John Wilkes Booth ;
and, after the lapse of two years and more, he sees a
man whom he thinks he shaved that morning, is quite
sure of it, and mark, he says, “1 gave him a clean
shave.”

The next is Mr. Charles Ramsell, from Massachusetts,
brought all the way here to prove what? Thaton the
morning of the 15th, having been in town over-night
with a comrade, he was going out to his camp, and
about two miles out of town he saw a horse hitched.
You recollect he described afterwards how a man came
riding up behind him on the same horse, and inquired
the way through the pickets, and whether there would
be diffiulty in passing them, and his reply. Then he
recollects, also, that there was a courier seen coming
from Washington, and the man, as soon as he saw the
courier, cut off rapidly across the fields, saying he would
try it anyhow. He talked with the man on horse-
back., The prisoner was requested to rise, not to face
the witness, but to show his back, and the witness says,
«T think I have seen that back before on that horse.”

Frank M. Heaton, a clerk in the Land Office, and I
do not doubt a very highly respectable gentleran, saw
no face that night, when he was out 1n front of the
theatre, that attracted his attention; but there was a
crowd there waiting to see the President, and last
Thursday-week he came into this court-room and
thought he saw a distinet resemblance between the
prisoner at the bar and a face which he saw before
Ford’s Theatre that night. Whom would yon hang
upon that testimony ?

The next is Theodore Benjamin Rhodes, itinerant
clock-maker, etc., jack of all trades. Mr. Rhodes tells
you he visited that theatre on the 14th of April.about
mid-day. We shall show to you the front door during
the day was always kept locked ab that theatre, and it
was locked on that day, and nobody was ever allowed to
go in. We shall show you that from eleven o’clock to
two or twelve to two the company there engaged were
occupied in rehearsal, and if this man had been in the
theatre or in that private box he would have been seen
by them. The Government has shown you the stick
which was used to bar the decor. Rhodes describes it
as broader in the middle and beveled down to the ends,
and whittled down by Surratt, as he says. That stick
is not the stick which was put up at that place, for the
Government itself has produced the bar. We shall
show you further that he was not in that box with the
men who arranged it, because we shall put those men
on the stand here to testify to it. Nay, more, you will
recollect that out of his own mouth- he is condemned,
when he tells you that he sat in the front row of that
dress-circle, and located the box in which the lamented
President sat on that fatal night on the left-hand side
as he faced the stage; and it is on the right-hand side.
He did not learn his lesson well. There is another
point. He tells you that while he was standing thers
looking at the theatre there was a person—somebody—he
heard in the private-box, who opened the door about six
inches, then closed itand wentout, and he, thinking that
he would like to look in there too—he has an inquiring
mind—he walked around there, got into the box, and
then he heard a person coming in there whom he supposed
was the same person that had gone out ; that he turned
around and the man addressed some remarks to him—
I will rot trouble you with the details—and he found
it was the prisoner at the bar, with the stick in his
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hand! Gentlemen, we shall prove to you by the dia-
gram of the theatre that, in order for a man to have
gone out of that box—mark it well, for these are things
that do not lie—he must have come out precisely the
same way in which Mr. Rhodes walked in. There is
no back staircase from that box. There was but one
door that could be opened. That door leads into a
little narrow passage not much wider than is sufficient
to allow a person conveniently to walk through, runs
into the hox, and ends with a 'blind wall at the end of
it. How could he have gone out to get this bar with-
out the man meeting him? We shall show you the
only way of getting up into that box is to walk down
from the parquette and up around behind the dress-
circle, through the little door and passage-way, and
then into the box. We want Mr. Rhodes to be recalled.
We do not know whether we shall get him or not.

I think, gentlemen, we have done with all the men
and all the women who have testified to John Surratt
being Lere on that day. If he was not here, T appeal
to the gentlemen on the other side to know if there is
any thing else in this case, any other testimony, that
can affect him with guilt in this transaction.

Where was he? We shall show you in the course of |
time. Now, gentlemen, comes in our part of the case,
what we shall prove to you. T have stated to you our
conviction of this man’s innocence. Pardon me while
1 briefly recite to you some of the reasons for that
conviction. 3

John H. Surratt was in Canada in April, 1865, and
from there he went to Europe, and after an absence of |
nearly two years he is found in the Papal service. He, |
aman who is said to have received from the Confederate
Governwment the sum of 100,000, is so driven by pov- ‘
erty as to take service as a common soldier in the ranks
of his holiness the Pope. At-that place he is discovered
by a man, and charged with complicity in this affair,
and he is followed to Egypt; he is brought in irons to
this country, and, at the end of nearly two years, is
lodged in the common jail of this county. He is there
seen and talked with by the counsel in this case for the
defense, not allowed to have any communication with
the outside world exceflt through his counsel and his
sorrowing sister. He there from time to time narrates
his story as we are able to get it from his own lips, a
tale simple in itself, and which has been faithfully and
perseveringly followed {rom that time to this. It is
the chart by which his whole defense has been shaped
and directed, and as cne of those interested in having
these developments made, let me say to you that never
has it been my fortune to find a more simple tale so
corroborated by facts over which he could have no con-
trol. Witnesses have been found to transactions which
he supposed it would be impossible for us to verify, men
of position and of standing in their own communitics,
whom you cannot doubt, who come for thesingle purpose
of narrating, each one, the individual facts” which he
recollects. We will take him from some time in the
month of March, 1865, down to the city of Richmond.
We will bring him back from the city of Richmond
to the city of Washington on the 3d of April. Lloyd
and other witnesses say he passed through Surratts-
ville on that day, and arrived here in Washington on
the night of the 3d of April. He went to his mother’s
house, as even Weichmann testifies. Irom there he
went down to Pennsylvania avenue, and took lodgings
at the Metropolitan Hotel, or some other hotel on the
avenue, and went thence by the cars north on the
morning of the 4th of April. He went direct to Mon-
treal. He landed there and registered himself at the
St. Lawrence Hall, according to their own proof, a con-
ceded point on both sides, on the 6th of April. He |
settled his bill there on the 12th of April. That is
conceded on all hands. There is no doubt about that. |
He went off on a certain mission. Here they tell us |
that he went in response to a telegram or lefter re-
ceived from J. Wilkes Booth summoning him to Wash-
ington. They put McMillan on the stand to prove it.

|
| We shall show you he did not come near the city of
Washington, and was not within about four hundred
miles of it at any time until he was brought here in
the Swatara. We shall show you further, that instead
of making these tri;s from Richinond to Washington,
and Washington to Montreal, and Montreal to Wash-
ington again, and to Richmond, weaving his web as a
spider would, as my distinguished friend described him,
he never was in Richmond but twice in his life—once
on an innocent visit, and the second time on the occa-
sion to which I have referred. Can you complain of
us for fecling outraged at s@ch representations ?
We will show you where he went, who sent him, for
what purpose he went, where he was on the 13th of
April, on the night of the 13th of April, on the 14th of
April. on the night of the 14th of April, on the 15th of
April, and on the 16th, and so on back tothe city of
Montreal; and I pledge myself to show you that he
was 16t within nearly four hundred miles of the city
of Washington on any of those days; and he had, so
far as we can ascertain, no cominunication with any
-parties who are charged with this offense. We will
show to vou, gentlemen, that he went to a certain town,
there registered his name in his usnal way, *“John Har-
rison,” as he did at Montreal, his first and middle name,
leaving off the Surratt; that he remained there in dis-
charge of a commission with which he was intrusted,
on the 14th of April and the night of the 14th, and on
the morning of the 15th, for the first time, heard of
this tragedy; that he left that place and went to an
adjacent town on Satarday, the 15th, in the afternoon
or evening; arrived there at night and remained until
Sunday afternoon. T stated to you he registered in his
own name. I tell you now that the register of that
hotel where he originally put up has most mysteriously
disappeared, and can not be found ; even the propristors
and servants of the hotel are scattered in every direc-
tion ; but we will show you certain telling facts con-
nected with his stay in that town which indelibly fix
him at that point at that time, by witnesses outside of
the hotel, gentlemen of character. When he went to
this adjacent town he stopped at a place which is on
one of the great arteries of travel in this country,
through which thousands of persons continually passed,
and in direct communication with the city of Washing-
ton by telegraph. At that point I find his name reg-
istered in the same characters in which it was at Mon-
treal. We shall show you when he left, and follow him
back to the city of Montreal, where he arrived on the
18th of April.

Nay, more, gentlemen, they shall not be able to tell
us that he tight have been concerned in this affair and
then have fled, taken the cars, and gone to this place
for the purpose of making up his defense. - We will
prove certain facts and circumstances which rendered if
physically impossible for him to do it. We shall show
also that he could not take acarriagze and drive to Bal-
timore, and then drive out of Baltimore across the
country to tap the train between Baltimore and Harris-
burg. And we will establish by proof, moreover, such
an interruption in railroad travel as to preclude all
possibility of his reaching these points, both interrup-
tions from the elements and from the authorities to
prevent the escape of any of the desperadoes concerned
in the assassination.

Afler his arrival at the city of Montreal, it is not
material to the purposes of this case what became of
him ; but in justice to him let me say, that while lying
concealed in the city of Montreal and elsewhere, he was
allowed no communication with any newspapers or any
outside intelligence, and heard no report except that
the trial here was progressing favorably in behalf of his
mother, and he was driven frantic by grief when at last,
on the eve of her execution, he discovered she was con-
victed and doomed to be immediately executed. By
friendly force alone he was restrained from returning at
once to the city of Washington to surrender himself; an
act which could have ended only in his own destruction
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without benefit to his mother. Let no man who knows
this history dare charge him with cowardice. Flight,
say the gentlemen, is an evidence of guilt. Who would
not fly on such an occasion as that? Who would not
have been disposed to fly, if he had known John W.
Booth, or been with him at all? The first intimation
he had of his being charged with complicity in this af-
fair was in the city of Albany, when he read it @n a
newspaper, and at once went to Canada from that point;
not because he was a fugitive from justice ; for you all
know, as T do, that justice dropped herscales when called
into that building at the other end of Four-and-half
street. Such was the height of public excitement, such
the agitation of this country, such the grief and desire
for vengeance, that no man stood safe upon whose
skirts rested the most remote suspicion of any connec-
tion with the parties engaged in that terrible crime.

I have said to you, gentlemen, that it-was not neces-
sary to follow him beyond Montreal. It may be for
some purposes. We shall be able to produce upon this
stand a credible witness who has seen and conversed
freely with Dr. McMillan upon this subject—whose
memory is not at fanlt about 1t, inasmuch as his recol-
lection was long ago reduced to writing—who will tell
you that, in the material points which were addressed
to that witness by my colleague, [Mr. MERRICE,] he
made statements directly the reverse of those to which
he here testified. ;

We shall show to you that Mr. HH B. St. Marie, the
man whom we dismissed, to their disappointment, with-
out any cross-examination, is a person devoid of char-
acter and unworthy of belief ; and, having thus disposed
of those witnesses, we shall leave the matter, so far as
the testimony is concerned, in your hands, with one or
two exceptions.

I desire, gentlemen, before I conclude, to say a word
or two with reference to other points. An efiviviiu
been made in this case, I fear very much for the honor
of my country, to sacrifice justige and innocence for a
purpose. An effort has been made here to cloud with
fresh suspicion the escape of Surratt, as they call it,
tfrom this country to Canada, by certain testimony in
regard to a handkerchief satd to have been found at
Burlington. We shall be able to show you that that
handkerchief was not dropped by Surratt, but by an-
other person, an emissary of the Government in pur-
suit of Surratt, carrying this as one of the tokens by
which he might recognize him—a person who knew
him in youth—and that the Government knows it was
dropped in that way.
with it. I speak of the Government as the Govern-
ment, but certainly they ought to be able to satisfy
-you, their fellow citizens, and their consciences, whether
they can eScape the responsibility of that knowledge.

Permit me simply to recapitulate the main points of
the case. The Government must show to you that he
is beyond all reasonable hypothesis guilty of the charge
alleged against him. They must show you that he was
one of a band of conspirators who sought and accom-
plished the death of the President; that he was aiding
and abetting the commission of the crime in such a way
as brings him into complicity with the tragedy itself;
and, if we satisfy you that he was so far away from
these parties as I have stated, and if he had no com-
munication with them at that time, so far as can be
ascertained by the diligence of the Government or the
solicitude of the defense, we shall confidently expect a
verdict at your hands acquitting him from this charge.
We are satisfied we are able to show you conclusive
testimony in reference to the “ Lon” letter, by which
we can bring home to the Department of Military Jus-
tice knowledge that it was'a forgery, committed to
gratify private ends; but I am advised it would not be
evidence, and therefore pass it without further comment.

In conclusion, T will state that perhaps the most
pregnant fact of all, one which will he most satisfactory
to the human mind, is in our possession. Independent
of the declarations of Booth made in his diary c¢xoner-

I do not charge these gentlemen |

ating Mrs. Surratt, and of the testimony of one of the
other conspirators, Payne, exonerating Mrs. Surratt
from all complicity, we shall produce to you testimony
showing the contents of the articles of agreement be-
tween these men, by whom they were signed, and that
Mrs. Surratt’s name is not there nor John H. Surratt’s
name—testimony which comes to us directly from the
mouth of the chief assassin immediately before the
commission of the crime, but not discovered until too
late. We shall prove the contents of the original
articles of agreement, with the genuine signatures of
the parties attached tothat paper, pledging them to the
commission of the offense.  When we have done all
this, gentlemen, we may safely ask you whether you
believe the prisoner at the bar to be guilty or not guilty
of the charge.

At the conclusion of the opening for the defense, the
court took a recess till Monday morning at ten o’clock.

Twenty-Fourth Day.

Moxpay, July 8, 1867.
The court re-assembled at ften o’clock a. m.

Mr. BRADLEY. Before puttingin any evidence for
the defense, we desire to have the two witnesses whom
we are allowed to recall examined. We wish one of
them especially, for the purpose of identification.

Judge FISHER. Very well.

THEODORE BENJAMIN RHODES,

a witness for the prosecution, re-called for further cross-
examination.

By Mr. BRADLEY :

Q. When you were examined the other day, I do-not
think you stated how you entered the theatre, what
door you entered by, whether it was open or not. Kx-
plain to the jury how it was that you entered.

A. T went into the theatre afoot. I think there was
an entrance near the ticket-box. It is seldom I have
been in this theatre, though I was in it several times
whilst it was being built. ~ At this time I went in be-
cause, perhaps, I thought I might buy a ticket.

Q. Just state where you went.

A. T went in near the box; I thinkit is at the right-
hand of the theatre going in. The door went up a
small stair-way, I think ; it was slightly ajar; I pushed,
it open, and walked in up the stairs on the upper floor,
where the audience was seated.

Q. Then you went into the main entrance-of the
theatre?

A. T donot know whether there is more than one
entrance or not.

Q. The front entrance?

A. T went in at the right-hand corner near where the
box is for selling tickets.

Q. Did you see the ticket-box as you went in ?

A. I do not know that I did; but it is rather the im-
pression on my mind that there was no one in the box
al the time ; but I am not certain.

Q. And then you went up a flight of stairs?

. A. Yes, sir, then I went up stairs.

Q. Did you go up more than one flight of stairs?

A. In fact I could not tell for a certainty. I believe
there is a little wind in the stairs, but I am not certain
about that. I think you go up about five or six steps,
and then the stairway turns off in another direction to
get on to the second floor; I cannot tell you certainly.
. The door was open, however?

. It was partially open. ;

. The door through which you entered the theatre?
. Yes, sir; partially open.

e outsig)e door?

. The outside door was open ; but thig was another
door at the foot of the stairs, I think, which was parti-
ally open. .

Q. Then you went up into the theatre to the placa
where you saw a man opening the door of the box?

POPOPLO
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A. Yes, sir; I went part way down amongst the
seats, where I could see down on the stage.

Q. And then you saw that man opening the door?

A. And then I saw a door open and shut, and heard
some one in the box. )

Q. When you went into that door, did you go right
into the box, or what?

A. Right into a box.

Q. You did not go into a little narrow passage?

A. I believe when I saw it first open I was partly
down among the seats. I think I went up and then

along the side of the wall to get into the box. )

Q. When you got there, that door opened right into
a box ? :

A. Yes, sir.

Q. As you went in, you saw a man going out at an-
other door in front of you?

A. T heard him retreating back.

Q. I thought you said before that you saw his back
as he went out? ‘
A. T said he went out; that I heard a man, and saw
the door work backwards and forwards. That was the |
reason I went down there; but as I came up to the ‘
box, I Leard the steps retreating out of the box, going
back. I do not know where they went to. 1

Q. Going further back ? [

A. Yes, sir; I went to the box, and he was not there
when I got there. : [

Q. Can you give to the jury any idea of the size of
that box which you went into? '

A I should think the front of it was about as wide
as that window yonder. [One of the windows of the
court-room.] It was tapering a little towards thestage.

Q. And where you stood there, you saw right on to
the stage and into the theatre ? 5

A. Yes, sir; there was a curtain down ; or I do
not know what they call it. You could see a portion of
the stage, five or six feet in front of the curtain.

Q. From where you stood you could see that plain
enough ?

A. Yes, sir.

Q. And you were there when the chair was brought
up and fixed ?

A. T was there when the chair was bronght up.

Mr BRADLEY. Now, if Susan Ann Jackson is
here I should like to call her.

Mr. PIERREPONT. You can go on with some other
witness until she comes in.

Mr. BRADLEY. With the permission of the court
and the consent of the counsel on the other side, I will
go on with the examination of a witness for the defense,
with the understanding that when Susan Ann Jackson
comes in, I may interrupt that examination, so as to
have her cross-examined this morning. The great ob-
ject of her examination must be this morning to accom-
plish any thing.

Judge FISHER. Very well.

' JOHN T. FORD,
a witness for the.defense, sworn and examined.

By Mr. BRADLEY :

Q. Where do you reside?

A. In the city of Baltimore.

Q. State whether you were or were not the proprietor
of what was known as Ford’s Theatre in Washington,
in 1865.

A. T was.

Q. Was it built under your direction?

A. Tt was built under my direction and supervision.

Q. [Exhibiting to the witness a diagram.] Be good
enough to look at that diagram, and state whether 1t is
or not a correct representation of the tier of boxes in
which what was called the President’s box was situated.

A. Tt is correct as far as it relates to the dress-circle
and the boxes in that circle, among which was the
President’s box.

Q. Does it show also the stage and where the cur-
tain fell? -

1A. Yes, sir; the dotted line shows where the curtain
fell.

Q. Which way does the stage front?

A. The stage faced Tenth street.

Q. And the theatre fronted on Tenth street ?

A. Yes, sir.

Q. The theatre, therefore, runs, in depth, to the east, .

and the stage is at the eastern end of the theatre?

A. The stage is at the far end from Tenth street.

Q. The stage, therefore, would front on Tenth street,
and the entrance to the theatre was on Tenth street ?

A. Yes\sir.

Q. [Exhibiting another diagram to the witness.]
State what that is.

A. That is a plan of the ground-floor and the stage
of the theatre, representing the entrance from Tenth
street, the lobby in front of the theatre, the sealsin the
parquette and orchestra, and lower private boxes, and
the space for the scenery and stage.

Q. Does it also show the pavement out in front, and
the carriage platform ?

A. Yes, sir.

[Both diagrams were offered in evidence without
objection.]

Q. Now, I ask you whether during the day the front
doors of the theatre were left open at that time for any
person to enter into the theatre ?

A. The front door of the theatre is left open, of
course, to give access to the ticket-office, where we re-
served seats and sold tickets. The doors leading from
the vestibule into the theatre were always closed, and
it is the rule of every well-regulated theatre to keep
them closed during the day.

Q. Was that the rule there?

A. Most certainly.

Q. Then the outside door was open so as to get into
the ticket-office, but access to the theatre from the vesti-
bule was always closed during the daytime ?

A. That was the inflexible rule ?

Q. What were the hburs for rehearsal at that theatre?

A. Rehearsals vary, according to the play and the
convenience of the stars that are then acting at the
theatre. It seldom compmences before ten o’clock.
Usually

Mr, PIERREPORT. Wait one minute.

Q. What day are you talking of now ?

The WITNESS. I am inquired of generally.

Mr. PIERREPONT. Then I object to it.

Mr. BRADLEY. I will not press it. I will save
time, sir. The matter will come out afterwards suffi-
ciently perhaps. (To the witness.) Was the curtain

| of the theatre ever down during the daytime? State

what was the rule and practice.

Mr. PIERREPONT.” Do not answer thofg question.
If the gentleman chooses to ask what was the state of
the curtain on that day, I do not object.

Judge FISHER. That would be the proper question.

Mr. BRADLEY. I am aware of it, if the court
please; but Mr. Ford was not in the city on that day.

Mr. PIERREPONT. We know he was not, and
therefore he cannot testify on that subject.

Mr. BRADLEY. T think he can testify to the uni-
form rule, the inflexible rule of his theatre.

Mr. PTIERREPONT. I submit that he cannot. It
is not the slightest evidence of what occurred on that
day. He was not in the city then.

Judge FISHER: I cannot see what the general rule
has to do with the matter, unless you ¢an prove some-
thing about this particular day.

Mr. BRADLEY. I desireto note an exception to
your honor’s ruling. (To the witness.) State whether,
if a person cntered that theatre in the daytime, or at
any other time, and passed around into what was called
the President’s box-—the first door leading into the
double box—he could see the stage?

Mrv. CARRINGTON. I object to that. That is a
matter of opinion.” !

Mr. BRADLEY. We are asking for a fact. He has
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shown to the jury a diagram, but I donot think your
honor has seen it. To understand the question,you
ought to look at it.

Mr. PIERREPONT. If the question is, whether the
stage could be seen from the front of the President’s
box, I do not object to it.

Mr. BRADLEY. I have not asked any such ques-
tion.

Mr. PIERREPONT. Very well; we do not object.

The WITNESS. Do you agk whether a man could
see the stage when he opened the first door that he en-
tered after being in the theatre?

Mr. BRADLEY." Yes, sir.

A. He certainly could not.

Q. Into what room or passage does that door open?

A. Tt leads into a passage leading to the Presi-
dent’s box. The President’s box comprised two boxes,
with a portable partition dividing them, and for utility
it was made portable, so as to change and throw the
two into one box for state oecasions, or when any large
party wanted a large box.

Q. Then it opened into the narrow passage?

A. Tt opened into a passage, on which passage, on
the side towards Pennsylvania avenue, was a brick
wall. On the other side was the door leading to box
seven, the first part of the President’s box, and at
tl‘m] ¢énd of the passage was the door leading to box
eight. ¢
Q. Which door was used to enter that box when the
President was there?

A. 1 was not there.

Q. After passing, into what was called the Presi-
dent’s box, is there any exit from that box except by
the door which you enter?

A. None except out of the front of it on the stage.

Q. None without going over on the stage?

A. None without jumping.

Q. A man, then, who came to that door, opening out

into the theatre from that narrow passage, who saw or’
heard any one passing beyond there and followed in, |
must have seen the person who was there, unless he
jumped over on the stage? ‘

A. Yes, sir.

Q. State whether you were ia this city on the night
of the 14th of April, 18657

A. 1 was not.

Q. When did you reach here?

A. I reached here on the Tuesday evening after the
14th of April.

Q. You were at that time, by permission of the
authorities, in Richmond, I believe?

A. I was, on Friday, Saturday, and Sunday.
Richmond on Monday morning.

Q. Were you visiting some connections there ?

A. My mother’s brother.

Q. You say you returned on Tuesday ?

A. Yes, sir.
i Q. Now, state whether, by permission of the author-
ities, you made an accurate examination of the condi-
tion of that box, the doors, and the other premises, in
reference to the assassination.

A. T did.

Mr. PIERREPONT. On what day was that?
. A. During the trial at the Arsenal. I cannot be pos-
1tive in regard to the day ; but I think it was in the
latter part of the month of May.

By Mr. BrADLEY ;

Q. Did you yourself examine the condifion of the
door and the mark in the wall ?

A. Yes, sir.

Q. State to the jury what you discovered in regard
to the doors and the mark in the wall.

A. I found a hole in the wall. To tell the entire
truth, T should probably state that I went there in com-
pany with Mr. Plant and Mr. Raybold who was occu-

T left

pied about the theatre. Mr. Plant was an upholsterer

examined it to sce whether it had been cut by any Lool
by a practised hand, or had been gouged or bruised out.
I'found it merely a bruise, which had been dug out
hurriedly, and found a mark around it indicating that *
aper had been glued on or pasted on over the hole.
? found in the door opposite the hole, the door leading
into box seven, a gimlet-hole bored in thelower corner
of the panel, and cut around with a knife afterwards.
I found the keeper of both locks loose, and especially
of the lock of the door leading into box eight, at the
end of the passage. That is about all T discovered.

By Mr. Bary, a juror:

Q. Was that hole bored into the door that led into
the box, and not into the door of the passage ?

A. The hole was bored into the door marked E on
the diagram, the door that opened from the passage
into the box.

By Mr. MERRICK :

Q. It was the box-door, and not the passage-door?

A. Ttwas the box-door into which the hole was bored,
and not the passage-door.

By Mr. BRADLEY:

Q. [Exhibiting to the witness the stick or bar of
wood produced by Mr. J. M. Wright.] Look at that
stick, see whether you have seen it, and explain all you
know about it.

A. T remember seeing this at the military trial.

Q. Isthat the stick exhibited there as the stick found
in that place to fasten the door?

A, Yes, sir.

Q. Now state whether there were any such sticks
used in that bog at any time not long before that, and
state in regard to it what you recollect.

A. Assoon as I noticed this stick—I did not see it
till the latter end of the trial at the Arsenal—I recog-
nized its prior use at once, before it was used to fasten
the door. It is the upright of a music-stand. If I am
permitted to state, on the 22d of February previous
the Treasury regiment—the regiment belonging to the
Treasury Departmont—had a ball at the theatre, and
up near that box in the dress-circle the band was sta-
tioned to play the cotillion music, near the President’s
box ; on the outside of it, not in the box. At that time
we found, late in the evening—TI was there—that there
were some music-stools needed ; and some were made
hurriedly for the purpose. I believe this to have been
a part of one of those stools.

Q. Can you tell of what material it is?

A. Pine. ”

Q. What kind ?

A. White pine.

.Q,.?You are certain it is not oak or North .Carolina
pine?

A. T am not much of a judge of wood, but I venture
an opinion upon that.

Q. You see thag a portion of it has been sawed off ?

A. Yes, sir. E

Q. Explain how these music-stools were constructed.

A. This upright part fitted into a board six or eight
inches wide at the bottom, to make a base, and on the
front of the beveled part, at the top, a little edge or
shelf was nailed to hold music. The upright was
nailed to the board at the bottom, and nailed to the
shelf on the top.

* Q. Did you know John Wilkes Booth ?

A. Well.

Q. How long did you know him ?

A. I knew him from childhood up to the time of his
death. I was raised in the same city with him, and
knew his father and the family well.

Q. Can you describe his appearance to the jury, his
figure and size, and whether there was any thing re-
markable about him to attract any attention?

A. He was a man rather above the ordinary height,
very graceful, and good locking.. Do yeu, wish me to

on E street, I think. T saw the bruisein the wall, and | speak of his face and color?
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Mr. BRADLEY. As to his figure, and how he cul-
tivated that figure; whether there was any thing pe-
culiar about his hands?

A. He was known in the profession as one of the
best gymnasts in the country ; a man that took a great
deal of exercise. In this city I knew him myself to
visit very frequently the gymnasium kept by Brady;
and he was a great swordsman, very remarkable on the
stage for his extraordinary fights with the broadsword.
His hands were quite large, large enough to attract at-
tention, and to provoke remark from himself and from
others. They were naturally large, and distended by
exercise.

Q. You can, therefore, state distinctly whether he
had a small, white, delicate hand, that looked as if it
was not used to labor?

A. He certainly had not.

Q. You have said he was above the ordinary height.
Now, describe the character of his face; his features, if
you can ?

A. He had dark, or what may be termed a black
eye; very black, glossy hair ; he usnally wore a mous-
tache—about the only beard he wore on his face. His
face was esteemed generally as being remarkably hand-
some. It was what is usually known in the profession
as rather dark.

Q. Was there any thing particular about his manner
of conversing ?

A. An extremely fascinating man in his manners.

Q. Very animated or not in talking?

A. e was a man very fond of company, and talked
with a great deal of animation ; a very interesting man
in his conversation.

Q. Do you know whether he woud gloves or not ?
Did you ever see him wear gloves, and do you know
whether his hand was very much tanned or not?

A. ThatI cannotanswer. I cannotrecallseeing him
with gloves on, thongh he might have often worn gloves
in my presence. I seldom take notice of articles of.
dress closely. :

Q. Do you know his handwriting?

A. I do, well.

Q. [Exhibiting to the witness the telegram to M.
O’'Laughlin of March 13, 1865.] Look at that telegram,
and see whether it is in the handwriting of Booth or
not.

A. I believe that to be his handwriting.

Q. [Exhibiting the telegram of March 27, 1865, ad-
dressed to M. O'Laughlin.] How as to that ?

A. Thatresembles Booth’s handwriting; not so much
8o as the other, but it may haveé been his, written in a
hurry. The sigrature is like his, though the word
¢ Wilkes ’ does not appear to be perfect.

Q. [BExhibiting to the witness the telegram to *“ Wick-
man,” dated March 23, 1865.] Examine that, and say
whether it is Bootlh’s handwriting.

A. That also looks like his handwriting.

Q. You think all these telegrgms are in his hand-
writing ?

A, Yes, sir.

Q. [Exhibiting to the witness the card, “ Don't want
to disturb you. Are youathome? J. Wilkes Booth.”]
Look at that, and see if it is his handwriting,

A. That is also his handwriting, in my opinion,

Q. How long have you been familiar with Wilkes
Booth's handwriting ?

A. He entered my employment some eight or nine
years ago. L remember seeing him write then, and
from that time up to the time of his death I was in the
receipt of letters from him, and have seen him write fre-
quently in my office—nearly all the years of his man-
hood ; in fact from his boyhood, from the time he was
eighteen years of age to his death.

Q. And from that you are familiar with his hand-
writing?

AL Qu

miliar, T should think. -
: ne to the 1ess the * Charles Selby”
o Ll 1al g arefully, and see whether |

or not you believe that to be in his handwriting; I do
not mean his natural handwriting, but a feigned or
disguised handwriting, and written by him.

hA. I should not think it possible for him to write
this.

Q. State the reason why you do not think it possible
for him to write it.

A. Tt strikes me as being unlike his handwriting in
nearly every respect. The very condition of his hands
would interfere somewhat with his writing a hand of
this kind. He had, as I said before, a large, thick,
clumsy hand.

Q. Are there any letters in that writing which "you
can select that bear any resemblance in' character to
his writing?

A. T cannot notice any thing now that resembles his
writing. If this paper were handed to me without any
reference to him, he would be the last man I should
think had written it, even if I was told it was disgnised.

Mr. BRADLEY. With the permission of the court,
as Susan Ann Jackson is now here, we propose to sus-
pend Mr. Ford’s examination for a few minutes, in
order to proceed with her.

Judge FISHER. Very well.

SUSAN ANN JACKSON,

a witness for the prosecution, recalled for further cross-
examination. 3

By Mr. BRADLEY :

Q. Do you recollect, the morning after the assassina-
tion of the President, or during that night, some gen-
tlemen coming to Mrs. Surratt’s house and searching it?

A. Yes, sir.

Q. Did you see them?

A. No, sir, I did not.

Q. Were there any other colored persons in the
house besides yourself?

A. There was not anybody else in the house besides
myself and a small girl and a small boy.

Q. You did not see two gentlemen there, who wer
searching the house?

A. They came to my room.

Q. Look around, and say if you did not see that
gentleman with the red moustache? [Pointing to J. A.
McDevitt.]

A. No, indeed, sir. Upon my word, I never saw
him. My head was covered up when the gentlemen
came to my room. I heard them walking through the
house, but when they came to my room I was lying
down and covered my head up. :

By Mr. PIERREPONT :

Q. Were you in bed?

A. Yes, sir; I was. No gentleman ever spoke to
me, but I heard the gentlemen say, when they came
into the room, that it was a very particular case, and
they must be very particular about it.

Q. But you were in bed, you say?

A. Yes, sir; I was in bed.

By Mr. BRADLEY :

Q. Did any gentleman that night ask you where
John Surratt was ?

A. No, sir; no gentleman ever mentioned Mr. Sur-
ratt’s name. No one at all mentioned his name to me.

Q. Nobody asked you anything about him ?

A. No, indeed, sir.
Q. Agd you did not get up ?

A. No, sir?

Q. All the time they were searching the house, you
did not get up? ‘

A. No, sir; I did not.

Q. Then you are sure you did not tell anybody that
night that Mr. Surraty had not been there for two
wecks ?

A. No, sir; I give you my word no one ever asked
me such a thing.

J
i
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Q. And there was no other colored person in the
house but a little girl and a little boy ?

A. No, sir.

Q. Do you recollect ever telling anybody——

A. No, sir; I did not.

Q. You do not hear what my question is yet. Do

ou recollect ever telling anybody that Mr. Surratt had
2ot been there for two weeks before this thing hap-
pened ?

A. No, sir; I did not.

Q. Do you know a colored woman named Rachel?

A. Rachel who?

Q. Do you know a colored woman named Rachel ?

A. No, sir; I do not think I know any one named
Rachel.

Q. Do you know a woman named Eliza Hawkins ?

The WITNESS. Where does she live?

Mr. BRADLEY. I cannot tell you where she lives.

A. No,sir; Iwas notacquainted with any one around
there then, only a woman who lived next door with
Mrs. Sweeny. ]

Q. Do yon know a woman named Eliza Cephas, now
named Eliza Hawkins ?

A. No, sir.

Q. You never lold any gentleman that night, and
you never told any colored woman Rachel or Lliza,
that Mr. Surratt had not been at that house for two
weeks ?

A. No, sir; I did not.

Q. Have you ever said that you were going to get
any thing for the testimony you gave in this case—for
being a witness here ?

A. Me, sir! No, sir, I did not; and I never expect
to get any thing.

Q. You never, at any time, either that night or af-
terwards, told Rachel or Eliza that Mr. Surratt had not
been at that house for two weeks ?

A. No, sir; I did not.

JOHN T. FORD,

a witness for the defence, recalled.

Mr. BRADLEY. Before continuing the examination
we wish to understand, if your honor please, the rule
which will be 1aid down in conducting it. Mr. Ford
is a witness whom we shall desire to call for an entirely
different part of this case, and our object is, if possible,
to confine the examination to the incidentsin the order
in which they were introduced on the other side. If,
however, your honor requires us to apply the exhaust
rule, we shall have to go on now and examine Mr.
Ford completely.

Judge FISHER. If you want to preserve the con-
sistency of your case, you may do so according to your
own notions. .

Mr. BRADLEY. That is our object. Then I have
nothing further to ask Mr. Ford at this time, but Mr.
MEeRRICK asks permission to put some questions to him.
We shall have to call him again to another part of the
case.

By Mr. MERRICK:

Q. Mr.Ford, I wish you to explain to the jury the rela-
tive position of the entrance-door and the ticket-office
and the wooden platform in the front of the theatrs,
which was erected for the purpose of facilitating per-
sons coming in carriages in gettinginto the theatre,

A. Tle proportions, I suppose, are entirely correct
on this diagram. It represents the platform used as a
carriage-landing in front of the theatre. That was
constructed of two-inch boards, about eight feet in
width, the inner edge resting upon the curbstone, the
outer edge extending into the street. The letter A on
the diagram represents the passage between the theatre
and the restaurant adjoining.

Q. What was that passage used for ?

tA. As an entrance for the professional people to the
stage.

Q. And that goes to the rear?

15

A. To the rear of the audience part; and there is a
door there that leads to the stage.

Q. Who made this diagram ?

A. Mr. Gifford, who built the theatre.

Q. You are familiar with all the positions and locali-
ties ?

A. T think so.

Q. And you tell the jury that that is a correct plat,
faithfully representing the relative.positions of the
places marked upon it ?

A. I have examined it carefully before to-day, and
I could find no mistake, no error in this plat. As far
as I know, it is correct.

Q. Point to the jury the position of the entrance-door
of the theatre. ] .

A, The entrance-door at night is marked C.

Q. Where is the ticket-office ?

A. Right on the right hand as you enter?

Q. Now tell the jury where is the clock ?

A. The clock is aboutseven to eight feet high, on the
wall between the door opposite to the entrance and the
adjoining door. There are three doors in the vestibule-
leading 1nto the theatre, used to allow the audience to
come out more rapidly than they go in.

Q. In order to see that clock during the performance
in the theatre what door would you enter?

A. To make myself understood, T had better staie
that there was a temporary door there, covered with
oil-cloth or linen, an inner door, so as to preserve the
warmth of the lobby, and it was used on all occasions,
except at night, when the theatre was to be made se-
cure. Then the large doors were closed. There was a

frame placed in there, and inside of the frame this inner

door was located, with a spring to it.

Q. I want to get at the doors on the outside, that
lead from the street to the theatre?

A. The outer door was the large door which I have
mentioned. That was always open during the time of
the performance, and from the time we commenced the
sale of tickets until the audience left the theatre. It
opened against the walls of the theatre—spread open.
Then there was an inner door, such as is used frequently
in public buildings, churches, &ec.

Q. And that inner door filled up the same aperture
that the outer door did®

A. The whole frame filled up that aperture, but the
inner door was only a part of that frame.

Q. Now, where is the door into which you go during
the performance, in order to see that clock; through
what opening marked on that plat would you go?

A. You would go through the opening marked C,
through the temporary door.

Q. Now, please to tell me which way is Pennsylvania
avenue.

A. On that side. [Indicating a southerly direction.]

Q. And the door fronted west ?

A. About that, I believe

Q. Now, tell the jury whether or nct that wooden
platform of which you have spoken is, relatively to
Pennsylvania avenue, above the entrance-door, or be-
low the entrance-door, or in what position does it stand
to that entrance-door.

A. It stood between the entrance-door and the upper
door, occupying a space, probably, one-third of the
width of the theatre, and it was put immediately in
the centre of the building, from the curb out.

Q. Then the entrance-door, as I understand you, is
not immediately in the centre of the building?

A. The entrance-door is not.

Q. TIsit nearer to Pennsylvania avenue?

A. Nearer to Pennsylvania avenue.

Q. How near to the entrance-door would the south-
ern edge of that platform come—I mean on a straight
line?

A. Presuming I was standing in the door, the plat-
form would commence about where Mr. BRADLEY sits
now, and move up in a direction towards E street from
here.
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Q. It then bore such a position to that entrance-door,
as I understand you, that a man sitting on the south-
ern side of the platform nearest to the avenus would
be in such a position, that a person standing in the en-
trance-door and turning about one-third to the right
would have his back directly to a man on the south-
ern side of that platform, would he not?

A. Repeat the question.

Q. Suppose a man sitting on the southern side of the
platform, and a man standing in the entrance-door and
turning one-third of his person to the right, would he
then not have his back directly to the front of the
southern side of the platform ?

A. He would.

By Mr. GiTTiNGs, & juror:

Q. Could a person see the clock without getting into
the door ?

A. Not unless the inner door, which I deseribed as
covered with canvas, was entirely away. Then you
could see it, probably, by standing on the steps and
looking directly up to it. You would have to stand
up against the building, touching the building, before
you could see the clock.

By Mr. MERRICK :

Q. If that door was entirely away, you could not see
the clock without going in?

A. You could not, unless you went into the vestibule.

Q. Was that door there when you had charge of this
theatre ?

A. Tt was always at that season of the year.

Cross-examined by Mr. PIERREPONT:

Q. When did you leave Washington in April, 1865.

A. My impression is that I left it on Monday or
Tuesday before the Friday of the assassination.

Q. Where did you go to?

A. I went to Baltimore.

Q. Where then ?

A. From Baltimore to Fortress Monroe, and from
there to Richmond. :

Q. When did you get back to Washington ?

A. On the Tuesday evening following the assassina-
tion. .

Q. Then you were gone a week ?

A. About one week.

Q. During that whole week you did not see Ford's
Theatre, nor any door of it?

A. No, sir.

Q. There was no process by which you could see it,
was there? .

A. None.

Q. You do not know what door was open or what
was shut ?

- A. I am not aware that I do.

Q. The desk behind which his honor is sitting faces
the same way that the theatre did, exactly, doesitnot?

A. Yes, sir.

Q. Now, calling the desk at which the clerk and crier
sit the vestibule, and imagining a door in the wall be-
hind the judge, point to the jury where the clock was.

A. Right over where Judge WyLIE nowsits. [Judge
WyLIE was sitting to the left of Judge FISHER.]

Q. When you got into the vestibule, if the door was
open you could see the clock, could you not?

A. When you were in the vestibule.

Q. There was no difficulty about it, was there?

A. No trouble about it at all.

Q. [Exhibiting to the witness the bar of wood.] Do
you know any thing about that? What it means, or
the piece tied on to 1t?

A. I can only state what I have heard in regard to
that. I know nothing.

Q. Do you know any thing more about the bar than
you know about the end of it—the piece tied on?

A. T could explain fully if you would allow me.

Q. Do you know any more about the whole bar than
you know about the piece tied to it?

A. T can recognize the bar better than the piece, but
I can recognize the piece as very probably sawn {rom
the bar.

@. You think that was done?

A. T have no doubt of it.

Q. You believe that that piece, when the bar was
against the door on the night of the murder, was on
here, do you not?

- A. Yes, sir.

Q. [Exhibiting to the witness Booth’sdiary.] Look
at this book, examine the handwriting, and say whose
Lhandwriting you think it is?

A. The first line I recognize as Booth's immediately.

Q. What do you say of the second?

A. 1t all looks like his handwriting. Ishould think
it was.

Q. You think that page is Booth’s handwriting?

A. Yes, sir.

Q. Now, tell the jury how you think Booth, with
his big, clumsy hands, could have written that.

A. T recognize characteristics of his handwriting
through this.

Q. Do you recognize that as a clumsy hand?

A. Tt shows awkwardness and unformed letters in
many respects.

Q." Do you think that looks like a clumsy hand?

A, Tt is not a perfect handwriting, I should think.

Q. My question is, Do you think that aclumsy hand?

A. To some cxtent.

Q. Do you think this (the “ Charles Selby” letter) is
less clumsy ?

A. T think this is a better handwriting.

Q. Do you think it a less clumsy handwriting than
the diary ?

A. T do not know that it is.

Q. Do you say that the.Charles Selby letter is a
natural hand ?

A.’T am not an expert to pass an opinion upon it.
It is very unlike any thing I have ever seen him write;
but this writing in the diary is very similar to his. =

Q. Now, Mr. Ford, you have given us a description
of Booth, of his appearance and dress, and told us he
was a very handsome man. Now, let me ask, was he
vain of his appearance?

A. To some extent.

Q. Was he careful in his dress always?

A. Very fastidious.

Q. Was he ever a dandy in his dress?

A..Not to that full extent, but he was a very careful
man in his dress.

Q. Was he not extreme in all the taste and care of
his person ?

A. T do not think so. He was not foppish at all.

Q. I do not say foppish. I ask was he not extreme
in the taste and eare of his person ?

A. I did not think him extreme. e was within
good taste always in his dress.

Q. And did he not dress in careful taste ?

A. He did.

Q. Was he not careful and clean in his person ?

A. Yes, sir.

Q. Was he careful of the kind of boot he wore, to
have a nice, neat foot.?

A. T know his foot was large.

Q. Was it a nice, neat foot?

A. T did not think it was. I think he was careful
in his boots.

Q. Did he not wear a nice and careful boot ?

A. Hedid. Heappeared tobe very carefulinhisboots.

Q. Was his tailor an artist apparently in taste?

11&. He appeared to be apparreled by a fashionable
tailor.

Q. Do you think tliat a man who took such care of
every other part of him neglected his hands ?

A. No, sir.

Q. Do you think his hands were black and rough
like those of a laborer?

A. No, sir.
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Q. Do you think they were white and soft like those
of a gentleman ?

A. No, sir; they were between the two, always clean
of course.

Q. Do you think they were brown ? :

A. His hand was apparently half as large again as
mine.

Q. I am not talkirg of the size, but the color. Was
it a clean, carefully-preserved, white hand, or was it a
rough, coarse, laborer’s hand ?

A. e kept his hands washed, I presume.

Q. He kept them carefully, did he not, as the rest of
his person ?

A, He kept his hands clean, as far as I know.

HENRY CLAY FORD,

a witness for the defense, sworn and examined,
By Mr. BRADLEY :

Q. Where do you reside?

A. In Baltimore.

Q. In April, 1865, where were you and in what busi-
ness engaged ?

A. In Washington city, treasurer of Ford’s Theatre,
on Tenth strect.

Q. In the absence of your brother, who had the su-
perintendence and management of the theatre ?

A. Myself and my brother James R. Ford.

Q. Did you know John Wilkes Booth ?

A. Yes, sir; very well.

Q. Do you recollect to have seen him on the Friday

_ of the murder of the President ?

A. Yes, sir. ‘

Q. Do you recolléct at what time of the day and
where you saw him ; and, if so, state it ?

A. Tsaw him about half-past eleven o’clock, in front
of the theatre, as he was coming down Tenth street from
F street to the theatre.

Q. Did he do any thing after he came there; and, if
so, what?

A. T told him there was a letter in the office for him,
and I believe Mr. Raybold went in and brought the
letter out to him. He sat down, I suppose, and com-
menced reading it.

Q. About what time did you learn that the Presi-
dent was coming there that night?

A. My brother told me about that time, a little be-
fore that, in fact—about eleven o’clock, I think.

Q. Do you remember whether, while Mr. Booth was
there, any thing was said on that subject in his pres-

* ence?

A. T do not remember any one telling him, I sup-
pose he heard it while he was there.

Q. You do not remember speaking of it ?

A. No, sir.

Q. After that, were any orders given by yourself or
any one else for preparing the boxes for the President ?

Mr. PIERREPONT. His orders cannot be evidence.
Mr. BRADLEY. Ile had charge of the building.
Mr. PIERREPONT. Suppose he had; wehave given

| no evidence about their giving any orders in regard to

the boxes.

Judge FISHER. It may be that the evidence may
become pertinent. I do not know yet. I think you
had better let it go in.

Mr. PIERREPONT. Very well.

Mr. BRADLEY. I think the gentlemen will not
object when they hear the answer. (To the witness.)
You can state whether orders were given for preparing
the boxes.

A. The order was given about two o’clock to prepare
the box.

Q. Who was the person charged with the execution
of that order? 3

A. Mr. Thomas J. Raybold.

Q. What was his position at the theatre ?

A. He was a door-keeper there, and attended to most
of the upholstering about the theatre.

Q. Who gave the order to prepare the box ?

A. T gave the order.

Q. Did Mr. Raybold execute it; and, if not, who did,
and why was it?

A. He was sick.

Mr. PIERREPONT. Any thing about Mr. Ray-
bold’s sickness, or any thing of that kind, certainly
cannot be evidence in this case.

Judge FISHER. I do not know that that can be
evidence, but I think it is competent for the defense to
show at what time and by whom the President’s box
was put in preparation. .

Mr. PIERREPONT. I am not on that now, buton
what Mr. Raybold did not do in consequence of being
sick. That is what T am objecting to.

Mr. BRADLEY. The question is wh¥ the thing was
not done by the person regularly appointed to do it,
and who did it. .

Mr. PIERREPONT. That is reasoning. If you
confine it to facts, I make no objection.

Mr. BRADLEY. I wish to show that Mr. Raybold
was sick with nenralgia.

Judge FISHER. That is hearsay. You can show
who put the box in preparation.

Q. (By Mr. BrapLEY.) Did Mr. Raybeld prepare
the box?

A. He did not.

Q. Who did it?

A, I did.

Q. About what time did you first go to work to pre-
pare that box ?

A. Somewhere between two and three o’clock.

Q. Were you up in the box yourself?

A. Yes, sir.

Q. State to the jury whether the curtain of the
theatre was up or down at that time?

A. Tt was up.

Q. Can you state whether it had been up all day or

?

not g
A. All day.
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Q. While you were at work preparing the box for
the reception of the President, was there any stranger
there? .

A. I did not see any.

Q. Did you have any conversation with any stranger
who was there at that time ?

A. No, sir.

Q. I suppose you knew Edward Spangler?

A. Yes, sir.

Q. Do you know where he was at that time?

A. He was on the stage fixing a scene.

Q. Do you remember any thing about the chair being
brought in for the accommodation of the President?

A. Yes, sir. I ordered the colored man to bring the
chair down from my room.

Q. You were in the box at that time ?

A. Yes, sir.

Q. Did you have any conversation with any stranger
at that time?

A. There was one gentleman there—I do not know
his name—from the Treasury Department, who was
helping me to fix up the box, who had loaned the flags.

Q. No one else?

A. No one else.

Q. Did you know any thing about the condition of
the keepers of the locks of boxes number seven and

eight ?
A. No, sir, I did not.
Judge FISHER. What do you mean, Mr. BRADLEY,

by the keepers of the locks?

Mr. BRADLEY. The hasps into which the bolts
shut. (To the witness.) You do not know whether
they were loose at that time in either of those boxes?

A. No, sir. 4

Q. Where were you on Friday night during the per-
formance ?

. In the box-office.

. During the third act where were you?

. There.

. Were you out in front of the theatre at any time ?
. I may have been, but I have no recollection of it.
. Have you any recollection of the rehearsal that
day, or at what time it occurred ?

A. There was a rehearsal.

Q. Was it before or after that box was fitted up ?

A. Before. Thebox was fitted up after the rehearsal.

Q. Do you recollect at or about what time the re-
hearsal commenced ?

A. 1 am not positive.
called at eleven o’clock.

Q. You do not know any difference on that day ?

A. No, sir.

Q. Was it possible for a man entering the door
marked D on the plat—the door leading from the body
of the theatre to the passage leading to the private
boxes—to see the stage?

A. No, not unless he should go around into the box.

Q. But just going in the outside door he could not
see the stage?

A. No, sir.

Q. Who assisted you in fitting up that box besides
the gentleman from the Treasury, do you remember ?

A. Mr. Buckingham, another door-keeper thers.

Q. Is there any means of getting out of those two
boxes into the body of the theatre except through that
door D ?

A. No, sir, no other means.

" Q. Is there any door at all in the back wall of that
ox?

A. No, sir.

Cross-examined by Mr, PIERREPONT :

LOpPOpPO>

Rehearsal was generally

Q. How many doors are there in the entrance to
what formed the two boxes that were turned into one;
how many entrances ?

A. Three entrances.

Q. Three doors?

A. Yes, sir,

Q. At the tjme you went there, the doors were all
there, were they not ?

A. Yes, sir.

Q. Could you not go into any one and out at any
one?

A. Yes, sir; but you would have to go into the first
door before going into any of the others.

Q. Butwhen you got in there you could go in or out
ab any one of the two box-doors?

A. Yes, sir.

Q. You could likewise go out where Booth went on
the stage?

A. Yes, sir.

Q. Where did you take breakfast the morning of the
day of the murder?

A. At the National Hotel.

Q. What did you do next after breakfast?

A. T walked right up to the theatre.

Q. At what time?

A. About eleven o'clock.

Q. Where did you go?

A. Right up to.the theatre.

Q. What part of the theatre ?

A. To the box-office.

Q. Did you stay there?

A. No, sir; my brother told me—

Q Never mind what your brother told you. Did you
stay there?

A. Yes, sir.

Q. How long?

A. All the afternoon, but not in the box-office.

Q. I am speaking now of the box-office ; how long
did you stay in the hox-office ?

A. I stayed about an hour there.

Q. That brought you to twelve o’clock ; after twelve
o'clock where did you go?
. I went back on the stage.
How long did you stay on the stage?
I suppose about half an hour or an hour.
Which do you think ? E
I cannot remember positively.
. That brought you to one o’clock ?
Yes, sir.
What did you then do ?
. I was in the box-office again.
. How long did you stay in the box-office then ?
. I suppose I stayed there an hour.
That brought you to two o'clock. Now, what
went on up in the room while you were in the box-
office you do not know, do you ?

A. Upin the private boxes they were taking the par-
tition out. That is all I know.

Q. Do you know of your own knowledge what went
on in those boxes while you were in the box-office ?

A. No, sir, I do not; I am not certain.

Q. Did you say that the partition was taken oub
while you were in the box-office ?

A. Yes, sir. ;

Q. You did not know any thing about the prepara-
tion to bar the door for the purpose of preventing peo-
ple from getting in did you?

A. No, sir.

Q. When you went up there after two o’clock, was
that the first time you went there ?

o Y

A. Yes, sir,

Q. Did youknow then that anybody had been there?
A. No, sir.

Q. Did you examine the wall ?

A. No, sir.

Q. Did you examine the deor ?

A. No, sir.

Q. Did you see any mortar lying on the carpet ?

A. No, sir.

Q. Did you see any chips of the wall on the carpet ?
A. No, sir.

Q. Did you look for such things?

A. No, sir.

Q. Had youheard any thing about these preparations?

or
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A. No, sir.
Q. When did you first learn that the President was
coming there that night ?

A. It was at eleven o’clock in the morning.

Q. Who told you ?

A. My brother.

Q. That was the first you heard of it ?

A. Yes, sir. A
Q. You never got to the box until two o’clock ?

A. No, sir.

Q. When you went there you found that the parti-

tion had been taken out ?

A. Yes, sir. 3

Q. Was there any difficulty in seeing the stage when
you got into this box?

A. No, sir.

Q. Do you say the curtain was up all day ?

A. Yes, sir.

Q. Tell the jury how you know, when you were not
in the box, whether the curtain had been hoisted or
not.

A. T do not remember if it had been hoisted.

Q. You say you were not there—you were not in
the box; how could you tell? It might have been
hoisted twenty times, and you not know it.

A. Tt might have been.

Q. Might it not have been let down twenty times,
and you not know it ?

A. Yes, sir.

By Mr. BRADLEY :

Q. Yousay you were on the stage sometime—an hour
or more ?

A. Yes, sir.

Q. And you were in the box preparing the box ?

A. Yes, sir.
Q. And during those times the curtain was up ?
Yes, sir.

Q. Did not the hoisting and lowering of that curtain
make a very considerable noise ?

A. I do not remember whether it went up easy or
made ‘a noise.

Q. It was up whenever you were there during that
day, at any rate?

A. Yes, sir.

Q. Who took down that partition ?

A. Spangler,

Q. Do you know who assisted him ?
A. One of the hands, named Jacob Ritterspaugh.
Q. About the doors after you get into the vestibule—
the entrance-doors into the theatre—wero they locked
that day or not?

A. They generally are locked. They might have
been open to pass through and fix up the box. That
door is always locked and the key kept in the office,

JAMES J. GIFFORD,

recalled as a witness for the defense.
By Mr. Brapizy :

Q. You stated, when on the stand before, that your
position at Ford’s Theatre was that of stage carpenter ?

A. Yes, sir.

Q. Do you remember being at the theatre on Friday,
the 14th "of April, 1865, the day of the assassination
of the President?

A. Yes, sir.

Q. Do you know the box he occupied ?

A. Yes, sir.

. Q. Had you these diagrams made, or did you assist
1n making them ?

My. PIERREPONT. We do not
grams ; and, as they are in evidence,
they need any proof.

Mr. BRADLEY. Very well.
Did you build the theatre?

A. Yes, sir.

2 Q..? And these diagrams are an accurate representa-
ion ?

uestion the dia-
do not see that

(To the witness.)

«

A. They are correct. They were made from memo-
randa I had.

Q. State whether there is any outlet from boxes
seven and eight into the body of the theatre sxcept
through the door marked D?

A. There is no other exit or entrance to the boxes.

Q. Were you engaged about the theatre that day?

A. Yes,sir.

Q. Did you assist in the
tion of the President?

A. No, sir; Idid not assist in the preparation of the
boxes. I was attending to my duties on the stage.

Q. You were at work on or about the stage ?

A. Yes, sir,

Q. State, if you please, whether the curtain was
down during that day, or whether it was up ?

A. The curtain was generally lowered about half
past five or six. It was not done before that time.

Q. How much light is thrown into these boxes when
the theatre is closed in the day time ?

A. Very little, if any. Unless the doors of the
boxes were open, you could not see at all in the passage
leading to the boxes; it was perfectly dark.

Q. Is that where the hole was found in the wall ?

A. The hole was found in the wall back of the en-
trance-door into the passage.

Q. And there it was quite dark?

A. Yes, sir, unless the doors were open.

Q. Did you make any examination there on the
morning after the assassination to see whether you
could find any of the marks of the plaster, and so “on,
which had fallen from that hole?

A. I did not know that there was any hole cut in
the wall until two or three days afterwards. Idid not
know it until Sunday.

Q. Did you make an examination then ?

Ay L dic{

Q. Did
marks ?

A. Nothing at all. I found the hole in the door
on Saturday, and I thought the President was shot
through it—a small hole.

Q. On that night, and during the.performance, were
you out upon the front of the theatre at any time ?

. A. Yes, sir; T was out the first, second, and third
acts—all the acts.

Q. Were you out there at the commencement of the
third act ?

. Yes, gir.

Who was with you?

Louis Carland.

. Who was Mr. Carland ?

. A costumer and actor, engaged on the stage.

. Did you see Mr. Booth out there?

No, sir. i

. How long did you femain there?

A. During the first act ; some twenty ta twenty five
minutes.

Q. During the third act?

A. I'was out there at the commencement of the third
act.

Q. Which way did you go from the theatre oub to
the front?

A. T went through the stage entrance ; from the stage
out the side next to 1 street.

Q. The stage entrance is on the south side of the
theatre ?

A. Yes, sir.

Q. Did you see Mr. Booth then ?

A. No, sir; I did not see him that night-at all.

Q. When you came out on the front, and were there
with Mr. Carland, state where your position was, as well
as you recollect. .

A. It was between the stage entrance and the second
door in the building, which was used for the audience
going in and out to buy tickets, etc. There is a small
door that went inside of this door, a single door, three
feet wide. It is not represented on the diagram. The

preparations for the recep-

you find any thing there showing recent
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opening was six feet one or two inches. I stood be-
tween the stage entrance and this platform. That is
the door which Mr. Ford described as inside the frame-
work. ;

Q. Did you know John Wilkes Booth well ?

A. Yes,sir; I knew him from his boyhood.

Q. Did you ever see the prisoner at the bar before
you saw him here?

A. No, sir; I never saw him.

Q. That night, when you and Mr. Carland were out
in front of the theatre, did you see him or anybody
that resembles him come down to the place there ?

A. No, sir.

Q. Did you see any one come there and call or ask
what the time was?

A. Yes, sir. §

Q. State who it was.

A, A gentleman by the name of Hess.

Q. Was he connected with the theatre?

A. He was connected with the theatre.
+ Q. Was he on that night or not?

A. Te had not been on in the first piece.
go on in the second in a national song.

Q. What direction did he come from when he came
down?

A. He came from I street.

Q. And what passed?

A. He came and asked what time it was. Carland
stepped in the door and said it was ten minutes past ten.

Q). Was Booth anywhere about there then, so far as
you know?

A. Not that I know. I did not see him.

Q. Did you see anybody sitting on the carriage plat-
form in front of the theatre that night?

A. I did not.

Q. You can state whether persons were allowed by
the rules to sit there or not, and what your duty was
in that respect. If anybody had been there, would it
have heen your duty to remove him or not?

A. We allowed no person to sit in front of the the-
atre, or loaf about in front of the theatre. It would
have been my duty to see that they were put away if
they had been there.

Q. Was there a policeman there for that purpose ?

A. A city policeman used to be detailed in front.

Q. What became of Mr. Hess after he asked what
time it was ?

A. He stood there awhile and went in the stage en-
france ; left Carland and me standing there.

Q. Did any thing further occur before you heard the
alarm of the shooting of the President ?

A. Nothing that I remember. :

Q. Can you state with distinctness whether or not
there were two persons standing near the same place
where you were for some time before this calling of
the time ?

hA. There might have been ; I did not take notice of
them.
Q. If Mr. Booth had been close there ?

A. T should have seen him. A stranger I would not
take notice of.

Q. What signal was given on the stage of that the-
atre in shifting the scenes?

A. A whistle.

Mr. BRADLEY. (To the counsel for the prosecu-
tion.) Gentlemen, if you have that whistle here which
you blew, let us have it. [The whistle was produced. ]
T do not know whether I can blow it or not. You
blew it the other day. [The counsel blew the whistle.]
Was the sound any thing like that?

A. Tt was a shnll whistle.

Q. That was the signal for
the stage of that theatre?

A. Yes,sir. Insome theatres they have gongs. There
they had a whistle. :

[Mr. MERRIOK handed it to the witness, upon which
he blew a long, shrill whistle, and said : ‘ Sometimes
we blew a long, shrill whistle like that.”]

He was to

changing the scenes on
.

«

By Mr. MERRICK :

Q. T wish to ask you one question about the plat of
the exterior of the theatre. I think it has been suffi-
ciently explained; but, as you were architect of the
building, you might explain it more satisfactorily. BEx-
plain to the jury the relative position of the stand built
near the curbstone for the benefit of persons in car-
riages to the entrance-door of the theatre.

A. The stand was placed on the curb, one edge, and
the other edge reaching out into the street. It was
from twenty to twenty-four feet long.” It was exactly
in the centre of the theatre. The lamp stood right in
the centre of the platform, on the curb. The platform
reached out from the street until it rested on the curb.

Q. Take the plat and show to the jury the relative
position of the extreme southern side of that platform
and the entrance-door, inside of which was the clock.

A. The clock hung up on this pier, right in the cen-
tre of the pier. Here 18 the extreme southern end of
the platform; it does not reach quite as far as the door,
but on a line with the door. [Pointing out the different
positions on the diagram.]

Q. The entrance-door, then, is between the end of
the platform and Pennsylvaria avenue?

A, Yes, sir. It did not quite reach to the door.

By Mr. BirTH, a juror:

Q. How wide is the space between the outer wall of
the theatre and the wall on which the clock was?

A. The vestibule was about seven feet and the wall
was three feet. The pavement to the platform was
about sixteen feet. :

By Mr. MERRICK :

Q. Give the general dimensions of the vestibule all
around, if you can, and the width and depth.

A. I suppose the length of the vestibule was in the
neighborhood of thirty or thirty-two feet. It was
only seven feet in the centre; at the entrance-door I
suppose it was ten. You see by the plan there was a
sweep there.

Q. How far was that clock from the door-sill ?

A. About nine feet from the inside edge—between
eight and nine feet.

Cross-examined by Mr. PIERREPONT : g
Q. ?What was your business on the 14th of April,
18657
My business was carpenter of the theatre.
Were you 2 laboring man ?
I am a working man.
. Were you then?
Then and now.
What time did you take your dinner?
A little after two. -
Did you take any on that day?
Yes, sir,
Where did you get it?
Around on F street.
You do not know all that occurred while you
e gone, do you?
No, I do not know what occurred when I was

orororoPoror

w

D
o

go
Are you a married man ?

Yes, sir.

Were you then ?

Yes, sir.

Where was your house ?

My house was in Baltimore.

You did not live here ?

No, sir.

Did you use to go to Baltimore every night ?

No, sir.

On the night before the murder where did you

ProrororoproE R

stay ?
A. T stayed in the theatre.
Q. Slept in it ?
A. Yes, sir; I had a room in the back part of it.
Q. What time did you begin your work on the morn-
ing of the 14th?
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The men got there between seven and eight.
T speak of yourself. f
1 did not work much ; I only attended to it.
What time did you get there?

I got up perhaps at five or half past five.
Did you go to the theatre?

I was at the theatre.

How long did you stay ?

. I stayed until the men came to work, and got to
k, and then I went to breakfast.

What time did you go to breakfast?

T suppose between eight and nine o'clock.
Where did you get it?

On F street. )

The same place that you got your dinner ?
I-do not know exactly how it was that day.
Do you not remember that day ?

I judge that I got it on F street, just around the
corner from the theatre, on the same block.

When did you leave your breakfast?

T cannot tell ; I did not look at the time.
Where did you go from brealkfast ?

To the theatre.

How long did you stay ?

Till rehearsal was over.

When was that ?

About two.

What then did you do?

Went and got my dinner.

How long were you gone ?

. An hour and a half perhaps.

. You do not undertake to tell us what occurred
while you were away ? .

A. Only what I saw myself.

Q. Up in that room.where the box was, and where
these doors were, and where the partition was taken
away, it was very dark, was it not, so that you could
not see any thing?
th'A‘ When the doors were shut you could not see any

mg.

Q. Suppose they were open ?

] A. There would be a dim light from the front of the
0X.

5 % ?When the doors were open there would be some
ight

. 1}4: The door fronting the audience would let in some
ight.

Q. When they tock away the partition had they
any lights there?

A. I do not know whether they had or not. I did
not see them take it away.

Q. They took that away in the day-time, did they not?

A. Yes, sir, in the day-time. It was between two
and three o’clock.

Q. You did not hear, did you, of their having any
lights there then?

A. If I had gone up to fix a lock I should have taken
a light.

Q. We do not ask you what you would have done,
only what you did. You did not go up there?

A. No, sir.

* Q. When you stood in the box, and looked upon the
stage that day, could you see any thing?

A. If I had been there I could have seen the stage.

Q. And you could see the box, could you not ?

A. No, sir; because I would have been looking into
a dark place from the light.

Q. That would be the reason ?

A. Yes, sir; I could not see any person in the back
part of the box. y

Q. If a person were in the box, and you on the stage,
you could not see him?

A. No, sir.

Q. If a person were in the box, and you were in the
box, you could see him then? i
o There was light enough for that.

Q. When you went out, you could not see John
Wilkes Booth in front? "~ s
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A. T did not see him,

Q. You did not see him go into the drinking-house
and get a drink? .

. No, sir.

. You did not see him come out?

No, sir.

. You did not see him go up the steps ?

LN, Fa1rE

You did not see him go up to the President’s box?
No, sir.

. And you did not see him shoot and kill the Pres-
ident?

A. No, sir; I did not see any thing of that.

Q. But you do not want us to infer that he did not
doit?

A. No, sir.

Mr. BRADLEY. I do not think this is a proper
cross-examination.

Judge FISHER. That is hardly a fair question.

Q. (By Mr. Pierrupont.) You did not see Booth
theré at all that night?

A. Not that night.
that day.

. You did not see him in the theatre?

No, sir.

You did not see him in front of the theatre?
No, sir.

You did not see him in the drinking-house ?

No, sir.

You did not see him at all ?

Not that night.

You saw some people, did you not?

Oh, yes.

Whom did you see?

1 saw a number of people.

Whom ? .

I saw a number of people there.

Whom did you see ?

I cannot recollect the particular persons I saw.
How long were you out there in front?

. From twenty to twenty-five minutes. I went to
the front of the house to look at the scene. That is.
what I first went out for, and then,I stayed.

Q. You did not go to order peopTe off the platform?

A. No; but that was my business.

Q. Was that what you went for?

A. No, sir; I did not go particularly to put them
off, but I could have put any one off that was there.
Did you see anybody there?

No, sir.

Did you see the President’s carriage ?

Yes, sir; I saw a man in livery on the box.
Did you see a man look into it ?

No, sir.

Did you see a man go up towards I street ?
No, sir; I did not.

I?id you see a man come down from there after-
87

No, sir; I saw ong,come from F street.
Whom did you see

I saw Hess come from there.

Who is Hess ?

An actor.

What did he do ?

He was a performer.

. Did he say any thing to Booth ?

. I did not see Booth.

Q. Then he could not have said any thing to Booth
in your presence, could he ?

K. Not without I saw him he could not.

Q. You are sure that Hess did not speak to Booth
there, are you not ?

. No; I am not.

. You did not see it ?

. He did not speak to him while I was present.

. Could he have done so without your seeing him ?
. No, sir. .

. Then he did not do it, did he ?

OFOPOPOR

I saw him at eleven o’clock

POPOPOPOPOPOPOPOPD

LPOPLPLOFE

"
(=9

wa

POPOFOPOP

LFOFOP




6—T70 TITE

REPORTER. 22

A. T do not know whether he did or not.
Q Did you know Atzerodt?
No, sir. K
Q. Did you sec him there that night ?
A. No, sir.
Q. Did yoa know Payne?
A. T have seen him since.
Q. Did you see him that night ?
A. No, sir.
Q. You did not see one of the conspirators that
night ?
A. No, sir; not that I know of. .
Q
A
Q
A
Q
A
Q
A

#

. Either in the theatre or out of it?

. No, sir.

. Did Hess come down the street with you?

. No, sir.

. Did he speak to you?

. Yes, sir.

. What did he say ?

. I do not recollect; he asked me the time, and
some few words passed.

Q. What words ?

A. T do not know what they were.

Q. What were they about ?

A. That it was about time for him to go on, and
whether he had time to dress, or something to that
effect.

Q. What did you tell him ?

- A. I did not tell him any thing.

Q. What were you telling to Carland and him to-
gether ? :

A. Nothing.

Q. Did he ask-you whether he had time to dress him-
self?

A. He said something about dressing.

Q. What did he say about dressing?

A. He said, “I believe I have time to dress,” or
gomething to that effect.

What did you say to him ;

Nothing at all. It was not my business.

What made him ask you if he had time to dress?
. He said, “ I have time to dress.”

. Where did he go to then?

. He went into the theatre.

Did he dress?

I suppose so ; but I do not know.

When you moved the scenery in the theatre, did
you have  signal-whistle stationed out up towards H
street, and likewise in the back alley, to signalize the
moving of the scenery ?

A. Not that T know of.

Q. You did not have any there for that purpose?

Mr. BRADLEY. I submit if this is a regular course
of cross-examination.

Mr. PIERREPONT. I submit that it is a regular
course. The whistle relates entirely to the outside.
‘We have given no evidence of inside whistling.

Judge FISHER. I suppose the idea is, whether
more than one whistle was used, and whether used in-
side or outside.

Mr. PIERREPONT. That is what I am at.

Mr. BRADLEY. They have given no evidence of
any whistling towards H street or I street.

Mr. PIERREPONT. = Yes.

Mr. BRADLEY. Ishouldlike to see that evidence.

Mr. WILSON. The evidence of Mr. Pettit.

Mr. BRADLEY. That wasas to a vacant lot be-
tween the house where he was and the theatre, and
not on I street. :

Mr. PIERREPONT. (To the witness.) They did
not make any signal-whistles outside to move the
scenery with ?

A. No, sir.

Q. You never-heard of such a thing?

A. No, sir.

Q. Did you see Hess again ? [

A. After the assassination I saw him.

Q. Did you see him again that night?

e

A. T saw him after the assassination that night.

Q. At what time?

A. 1 cannot exactly tell ; there was a great deal of
confusion at that time.

Q? Where did you go that night after the assassina-
tion ?

A. I stayed about the theatre there.

Q. Where did you go first?

A. When I heard of the assassination I rushedin on
the stage. v

Q. Where next did you go?

A. T went to the alley.

Q. Did you find auy thing there?

A. No, sir.

Q. Where did you stay that night ?

A. I stayed about the theatre.  The police had pos-
session of the theatre. I was about there all night.

Q. You did not go to examine the box that night?

A. No, sir.

Q. You did not go until some days afterwards ?

A. I went on Saturday morning.

Q. Did you see when the partition was taken away ?

A. No,sir. I saw that 1t had been taken away ;
but I did not see when it was taken away.

Q. You do not know what was the condition of the
drop-curtain when you were not there?

A. T am certain—-

Q. Do you know the condition of it when you were
not there?

A. T-cannot say when I was not there to see?

Q. You do not know its condition when you were
not there? ]

A. T only know- its condition when I was present.

Q. How many curtains were there that dropped
dewn? .

. One drop-curtain.
Was there not one other curtain ?
Not in that theatre.
. Was it only one curtain, or had they two?
We had two, but we did not use but one.
Was one a painted curtain?
They were both painted.
Had pictures on them?
One of them had a bust of Skakspeare, I believe,
a landscape.
That is the one which was used?
Yes, sir. : :
Do you know where Hess is?
He 1s here.
What is his first name ?
I do not know his first name.
What is the name of the other man?
Louis Carland.
Do you know where Carland went?
No, sir; I do not.
Did Carland talk to you any ?
. I placed him at the stage-door as we went in
ther, and told him to let nobody in or out.
. That was before the murder ?

A. No, sir; after the murder.

Q. Before the murder where did he go?

A. He stayed in front until after the assassinatioh,
and we went in together. I went in ahead.

Q. You were standing there when the assassination
occurred ?

A. Yes, sir.

Q. You did not see Booth go in?

A. No, sir.

By Mr. BRADLEY :

Q. You have been asked as to the time when you
were at the theatre and when absent. Did you not
say you were in the theatre at twelve o’clock ?

A. Yes, sir.

Q. And if the curtain had been down at twelve
o’clock when you were on the stage you would have
known it ?

A. Tt could not have been down at twelve, because
rehearsal lasted from eleven to two.
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Q. As to the light which was received in that box in
the day-time, where did the light come from that got
into the box ?

A. It came from the front of the boxes.

By Mr. MERRICK :

Q. Through what place was the light admitted into
that box? .

A. From the theatre.

Q. And where was the light admitted to the bady of
the theatre?

A. From the openings in front.

Q. And all the light in that box was admitted from
the main body of the theatre, passing through in that
way ?

A. Yes, sir.

By Mr. PIERREPONT :

Q. You have just stated that there was a -rehearsal

from eleven until two; were you there all the time?

. Yes, sir.

Where ?

On the stage?

All the time?

Yes, sir; it was my business to be there.

You were there all the time, from eleven to two?
Yes, sir, and an hour after that.

Are you sure of that?

I did not leave the theatre.

Did you leave the stage from eleven to two?

I may have left the stage, but not the theatre. I
may have been called in front. D

Q. Why do you say the curtain could not have been
down ? .

A. Because there was not room for the rehearsal
with it down. They always want the first entrance.
The curtain takes up the first entrance, and shuts off
the part of the stage that ran out in front of the pri-
vate boxes.

Q. That is the reason, is it ?

A. Yes, sir.

Q. When they are playing in the theatre the curtain
does drop, does it not?

A. Yes, sir. .

The court took a recess for half an hour, reassem-
bling at one o’clock.

C. V. HESS, - =

a witness for the defense, sworn and examined.

POPOPOPOPOP

By Mr. BRADLEY:

Q. What is your residence ?

A. 520 North Fifth street, Philadelphia.

Q. In the month of April, 1865, were you or not in
any manner connected with the theatrical company
performing in Ford’s Theatre in this city ?

A. I was.

Q. As an actor, or how ?

A. As an actor.

Q. Do you remember the night of the assassination
of the President ?

A. T do.

Q. Had you any part in the performance that night,
and at-what time were you to appear ?

A. T wasnotin “ The American Cousin,” but was in
a song that was to be sung after The American Cousin.

Q. A national song?

A At. A national song, written expressly for the Presi-
ent.

Q. And who was to sing with you ?

A. There was a Miss Gourlay, Mr. H. B. Phillips, I
think, and myself, and the entire chorus company. ,

Q. That was to be after * The American Cousin ?”

A. Yes, sir.

Q. State whether you were in front of the theatre in
the course of that evening ?

A. Iwas in and outof the theatre several times
duaring the evening.

Q. Do you, remember at any time having seen Mr.
Gifford and any one else out in front of the theatre?

A. When I was talking with Mr. Gifford and Mr,
Carland there was a gentleman standing out on the
curbstone. I thought he was an officer. He had a
nilitary coat or something on.

Q. You were talking with Mr. Gifford and Mr. Car-
land ?

A. Yes, sir.

Q. Do you recollect at or about where you were
standing talking to them ?

A. It was at the entrance leading to the stage, called
by actors  back-door.”

Q. Can you state whether they were there- before
you, or were you there first, or whether you three came
there together?

A. Mr. Carland and Mr. Gifford were there before I
was.

Q. From what direction did you come to them?

A. I came out of the theatre and met them at the

Q. Did you leave them?

A. I left them.

Q. Which direction did you take then?

A. T went right back into the theatre.

Q. Did you see them afterwards?

A. I did not.

Q. When you came out and spoke to them, was any
thing said about the time?

A. Yesg, sir.

Q. State what passed.

A. T asked them what time it was. Mr. Carland
walked as far as the first door leading to the front of
the theatre, the audience department, looked at the
clock, and came back and told me it was ten minutes

ast ten. I then said, “Ten minutes past ten; I will

e wanted in a few minutes,” and left them and went
back into the theatre again. When I got there, it was
not, I believe, two minutes before I heard the discharge
of a pistol. What happened afterwards I do not know,
as there was an uproar all over the house.

Q. At any time in the course of the evening, and
shortly before this, had you come from the direction of
F street down to where they were standing?

A. Yes, sir; I walked up as far as F streef, as far as
Ferguson’s, I believe it was, and got a cigar, and walked
back again to the back door.

Q. Was that announcement of the time in an audible
tone, or was.there any thing private about it ?

A. Tasked in a very loud tone myself, knowing that
I had, at least I supposed, about a quarter of an hour
or so to dress up. {)had to put on a black dress-suit
to appear before the President.

Q. Do you remember how you were dressed that
evening when you came out in front of the theatre?

A. Yes, sir; I had a light, spring overcoat on, and a
kind of darkish pants.

Q. Was the overcoat what is called a raglan ?

A. Yes, sir, a raglan.

Cross-examined by Mr. PIERREPONT:

Q. Did you ever think you looked like Surratt?

A. No, sir. .

Q. When you asked what the time was and they told
you, you then pronounced it, did you ?

A. Yes, sir. :

Q. Which tone of voice was the loudest, the way
you asked it or the way you reiterated it after they
told you?

A. The way I asked it.

Q. Then you announced it lower ?

A. Yes, sir.

Q. Will you give the jury a specimen of how it was
done, as near as you can?

A. I said, *“*Mr. Carland, what time is it?" e
walked up to the door and said, *“ It is ten minutes past
ten.” Then said I, “Ten minutes past ten; I will be
wanted in a few moments.”
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.
Q. That is exactly what you said ? Q. And it was done without any excitement, or
A. Yes, sir. ; paleness, or agitation ?
Q. And you said it in about that tone? A. Yes,sir.
A. Yes, sir. Q. And you looked then as now ?
Q. You did not turn pale at all? A, About the same—a kind of laughing. I am
A. No, sir. always in a laughing humor.
Q. You did not think there was any thing to cause | Q. How do you happen to remember that it was ten
you to be agitated in that? o’clock and ten minutes at this distance.of time—over

No, sir, nothing at all.
And you were not agitated ?
No, sir. ; .
What sort of a hat did you wear on that occasion ?
A kind of dark hat—not a high hat?
A low hat?, A
A low hat.
. What shape?
. Bound at the top.
. How was the rim?
A stiff rim. It had-no wire around in the rim;
it is the same style of hat as that before me.
Q. So far as appearance was concerned it was the
same, was it not ?
. Yes, sir.
Did you wear a moustache then ?
Yes, sir.
The same as now ?
Yes, sir.
As heavy as it is now ?
Very near.
And as black as it is now?
Yes, sir; about the same.
And your hair?
My hair was longer.
As black ?
Yes, sir; and always has been.
Was your fullness of face about the same?
Yes, sir.
You were no paler then than now?
No, sir.
And no more agitated than now ?
. I do not think I was.
. When you said that, you said it just as you have
said it to the jury, in that same tone of voice, did you
not ?
A, Yes, sir.
Q. Dié you go down the steps, and go and range
yourself along with anybody ?
. No, sir.
. Did you go to look into the President’s carriage ?
No, sir.
Did you speak to Booth at that time?
. No, sir; I did not see him at all.
Did you see Booth ?
I saw him in the afternoon.
]I%id yousee him in front of the theatre that night ?
0, 8ir.
You did not see Atzerodt?
No, sir.
You did not see Booth go into the drinking
place?
A. No.
Q. Nor come out ?

POPOPOFOROP

PPOPOPOPOPOPOPOFOFOP
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. No.

Q. Nor did you see him drinking?

A. No.

Q. Did you see him when he went up to the Presi-
dent’s box ?

A. No, sir.

Q. Where were you at that time?

_A. T cannot tell, because I was in and out several

times.

Q. After you made use of this expression, you did
not hasten up the street ?

A. No, sir; I went right in the theatre.

Q. And did not hasten up at all?

A. No, sir.

Q. Did you call the time before that night ?

A. No, sir; that was the only time.

two years? :

A. 1t was a night that no person could help buf
recollect.

Q. How do you remember that you said, * Ten
o’clock and ten minutes” at this distance of time ?

A. Because Mr. Carland mentioned it to me and
read it to me. i

. When?

. That very evening.
Have you ever to%d any body of it before?
Yes, sir ; I mentioned it to Mr. Ford.
Where ?
At Philadelphia.
‘When?

Last year; and also to Mr. Carland in Boston.
The Mr. Carland who is here?

Yes, sir.

Did you mention it to anybody else ?

. Not that I know of.

Q. Did you think there was any thing very extra-
ordinary in it, that it was ten minutes past ten ?

A. No, I did not until they spoke about it.

Q. And you added that you had to hurry? -

A. Yes, sir; I had to hurry. I had nothing else to
do but linger outside, and I thought it would be better
to be inside than outside.

. The play was not'near over then, was it ?

. No, sir; I think the second scene was on,

. You were not to go on until the play was over?
. No, sir.

. Then there was no great hurry ?

. There were only about two scenes afterwards.

. You took fifteen minutes to dress, and there was
no great hurry ?

A. There was no very great hurry.

Q. Did you not say there was?

A. No, sir; I walked in leisurely.

Q. You were not startled by that announcement ?

A. No, sir.

Q. You did not see anybody in front of the theatre
you knew but these men?

A. T saw no person but a gentleman standing by the
curbstone, near the President’s carriage, and his driver,
except Mr. Carland and Mr. Gitford and myself. There
was a gentleman passing on the other side.

Mr. BRADLEY. Do you say those were all you
knew, or all you saw?

A. Mr. Carland and Mr. Gifford were all I knew.

Q. (By Mr. PrerreronT.) Would you know this
other man if you were to see him ?

A. I do not think I would. I was a stranger in
Washington ; I had not been here more than two or
three months. .

Q. Which way did you go into the theatre after you
made the statement?

A. T went right in the entrance leading to the stage.

Q. Areyouquite sure you did not go down and speak
in a low tone to anybody?

A. 1 did not.

Q. Are you quite sure that you did not range your-
self along between the theatre and the President’s car-
riage, with two other men ?

A. Yes, sir, I am sure I did not.

Q. Assoon as you uttered those words you walked
in the back-door of the theatre?

A. Yes, sir.

Q. Where did you go to then?

A. T went on the stage, and the minute I got on the
stage I heard the report of a pistol,

Q. Did you see Booth go through ?
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A. Ididnot. Iehadby that time jumped, and was
out of the theatre, I expect.

Q. He came on to the stage from the President’s box
and crossed the stage beforeyou got there. What hap-
pened afterwards?

A. I do not know what happened after the report of
the pistol.

. You were on the stage when you heard the report ?
Yes, sir. :

Did you see him leap upon the stage?

No, sir. .

Did you see anybody running?

I dids not see or hear anybody at all.

POPOPOPFO

. That is about all.

Re-examined by Mr. BRADLEY :

Q. Did you ever see the prisoner before?

A. No, sir, never.

Q. You did not see him at all there that night ?

A. No, sir.

Q. You did not ses him go up and come down and
speak to Carland and Gifford while you were out there?

A. No, sir; not while I was there.

Q. As well ag you recollect, how many persons were
out there besides Carland, Gifford, yourself, and the
man you saw standing by the curbstone?. Did you
see anybody else?

A. No person but Mr. Lincoln’s carriage man.

Q. You were asked how you fixed this time of call-
ing, *“ Ten minutes past ten ;” I understand you to say
that you went immediately into the theatre, and by
the time you got upon the stage almost, you heard the
explosion of ‘the pistol?

A, Tdid.

Q. Do you connect the two things together—the an-
nouncement of the time, “ Ten minutes pastten o’clock,”
with the fact that this must have been at that time ?

A. This must have been twelve or thirteen minutes
afterwards—after the time I walked in.

Q. Have you any doubt in your mind that one of
them did say in a loud tone of voice, that it was ¢ Ten
minutes past ten ?”’

A. T am sure of thal.

Q. And, so far as you now recollect, there was no-
body else present except the persons you have men-
tioned—the man standing on the curbstone and the
others ?

A. That is all.

By Mr. PIERREPONT :

Q. It was you that said in the tone of voice you
gave to the jury, “ Ten minutes past ten ? ”
A. Yes, sir: I repeated it to Mr. Carland.

LOUIS J. CARLAND,

a witness for the defense, sworn and examined.
By Mr. BRADLEY:

Q. Where do you reside ?

A. In Boston, Massachusetts.

Q. Were you in any way connected with Ford’s
theatrical company in this city in April, 18657

A. Yes, sir; I was costumer there.

Q. Do you recollect whether you were at the theatre
during the day of Friday, on the night of which the
President was assassinated ?

A. I was there from eight o’clock in the morning
until after the assassination, with short intervals, going
on little business from the theatre between those times.

Q. Do c{mu remember at what time of the day you
first heard of the President’s coming there that evening?
. It was near twelve o’clock.

. Did you know John Wilkes Booth ?
. Yes, sir.

Did gou see him there that day ?

I did.

. Where ?
. In front of the theatre.

POPOPO

. That is all you know about it? sl

Q. What was he doing ?

A. He was walking up and down, talking to the
people occasionally that were about there.

Q. What time of the day was it ?

A. The first time it was about twelve, not quite one.
The second time, I think, it was between five and six ;
and the third time it was still later than that. I did
not speak to him then ; I only saw his back a short
time.

Q. You were there during the rehearsal that day ?

A. Yes, sir; all through the rehearsal.

Q. State to the jury at what time the rehearsal com-

| menced.

A. The rehearsal commenced between ten and eleven
o'clock. It was after ten and not quite eleven ; and
the rehearsal kept up until near two o’clock on account
of the piece we were to play afterwards, which we did
not know before we heard that the President was to
be there that night. There was a song written in honor
of our soldiers that was to be sung the next night for
Miss Gourlay’s benefit. When word came that the
President was. coming, Mr. Withers and Mr. Phillips—
Mr. Withers the author of the music, and Mr. Phillips
the words—proposed

Mr. PIERREPONT. You need not tell what was
proposed by them.

Mr. BRADLEY. (To the witness.) It was deter-
mined that day to have that song sung that night ?

A. Yes, sir.

Q. And that lengthened the rehearsal?

A. Yes, sir.

Q. You say it extended from about ten to two
o'clock?

A. Yes, sir. :

Q. Where were you during the rehearsal ?

A. Up in the paint gallery part of the time, and on
the stage, and in front of the theatre.

Q. During that rehearsal, at any time, did you see
the curtain down?

A. No sir.

Q. Have you any recollection at what time they
began to fit up the President’s box ? .

A, Tt was after twelve o’clock. I was in the paint
gallery, when Pea-nut John came up for Spangler to
take the partition down, and he was asleep up in the
paint room at the time.

Q. That night you were out in front of the theatre
after the end of the second act ? :

A. Yes, sir, I was.

Q. State at about what tiine you went, and how long
you stayed there, and who went with you, if any one.

A. After the curtain went down on the second act,
I was behind the scenes. I got over to what we call
the O. P. side of the stage, opposite to the prompter—
stood there for a moment. Mr. Gifford was giving some
directions to Spangler, who was standing in his shirt-
sleeves by the scene. While we were standing there,
Mr. Dyott, an actor, and one of Miss Keene’s company,
and Mr. Withers, came along; they were going into the
saloon next door, and asked Mr. Gifford and me to go
out and join them in a drink.

Mr. PIERREPONT. You need not state any thing
about that.

Mr. BRADLEY. [To the witness.] Youdid go?

A. We went out, and went in the side-door. We did
not go out the street-door.

Q. When you went in the saloon, did you see any-
thing of Mr. Booth? .

A. Mr. Booth was going out of the front door as we
got in the side door. I saw his back just going out of
the door, and Mr. Taltavul was wiping the bar off, I
supposed, after him.

Q. How long did you remain in that saloon?

A. We remained until we had our drink, and then
Mr. Withers and Mr. Dyott passed into the theatre
through the same door. We passed out the front door,
and stood at the back-door entrance of the theatre, the
entrance that the attachés of the theatre go in by.
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Q. After that time was Booth in front of the theatre,
or did you see him at any time after?

A. No, sir, I never saw him after that.

Q. How long were you out there? Up to what time ?

A. Ten or fifteen minutes; I cannot exactly state
how long we were there. Mr. Gifford and I stood there
talking some time.

Q. Did you leave the front of the theatre before you
heard of the assassination ?

A. No, sir; we stood there until we heard of it.

Q. State to the jury where you and Mr. Gifford stood.

A. Mr. Gifford and I stood a little near the back door,
near our private entrance, more out into the sidewalk
towards the carriage platform that was in front of the
theatre. Mr. Gifford was looking up at the theatre,
talking about improvements which he was going to do
during the recess in the summer. We were standing
there for some time. While we were standing there,
Mr. Hess came out and joined us and asked what time
1t was. " Mr. Gifford was going to pull out his watch,
and then he said to me, “% have fixed the clock in the
vestibule by the ball to-day; she is right.” Then I
stepped up to the door—stepped into the vestibule—
and then told Mr. Hess what time it was.

Q. What time was it?

A. It was ten minutes after ten.

Q. Now, state in what direction Mr. Hess went—
whether up or down the street—at any time ?

A. He stood a moment; I did not pay any particular

attention which way he went—whether he went out, |

or turned back and went into the theatre, or not. I
have no recollection of that.

Q. At the time you went out towards that platform,
was there any one sitting on the platform ?

A. T do not think there was. There might have
been, but I have no recollection of it. If there had
been, Mr. Gifford was certain to have spoken of it, and
made them get off.

Q. After this cry of “Ten minutes past ten,” how
long did you remain there?

A. We remained there till a man came down and said
to us that somebody had shot the President. Mr Gif-
ford made rather a pleasant remark, saying, *“ Oh, that
will do for a story,” or something of that kind. The
man passed down the street, and in an instant after-
wards we saw two or three people coming out, and one
of the ushers of the theatre, Mr. Rayhold, came out with
his hands up and came to Mr. Gifford and told us,

Q. It was a very few minutes after this crying of the
time ““ Ten minates past ten ?”

A. A very few minutes afterwards, this man, Mr.
Raybold, came to us and said somebody had shot at
the President, jumped on the stage, and ran behind the
scenes,

Mr. BRADLEY What he said would not be evi-
dence. Did you ever see the prisoner at the bar before
you saw him here ?

A. No, sir, I never saw him until I saw him in the
prisoner’s dock here, or he was pointed out to me,

Q. While you were standing out thus in front of the
theatre, did you see him, or a man of his height, come
down from F' street, and go to two men standing by
the theatre, and call the time ?

A. No, sir; there was not any one came down then
and called the time while we stood there.

Q. Do you remember how Mr. Hess was dressed that
night ?

A. Yes, sir. He had on a spring overcoat—a new
one that he had got. I know, because I had worn it to
Philadelphia two weeks before that,

Q. What color was that ?

A. Light gray or slate color.. He had on a pair of
pantaloons of almost the same color, but not quite.

Q. Do you remember the shape of his hat or the
color of 1t ?

A. I remember the shaped hat he wore that winter.
I do not know what he had on that night. He wore a
hat with a stiff vim and a little soft erown. -

Q. When you announced the time as ten minutes
past ten, did Mr. Iess look pale and appear particu-
larly anxious ?

A. I did not pay any attention whether he looked
pale or not.

Q. Youdid notsee Mr. Booth in front of the theatre ?

A. No, sir; I saw him go out.

Q. T ask you, is it possible, in the nature of things,
that two men could have stood by that door of the
theatre for twenty minutes after you went out there,
without your seeing them ?

Mr. PIERREPONT. Do not answer that question.
| You can answer as to any fact, but not as to a possi-
bility.

By Mr. BraprEy:

Q. Can you say positively or not whether Mr. Booth
was standing for a number of minutes in front of that
door of the theatre while you were out there?

A. Mr. Booth was not standing in front of the the-
atre.

Cross-examined by Mr. PIERREPONT:

. What was the color of Hess’s hat that night.

. It was dark.

- Was it black or what was it?

. It was very near black—a mixture, I believe.

A mixture of what?

Of wool,

But as to the color, whatsort of a mixture was it ?
. White and black. -

. A check?

. Not a check.

- Tell the jury what the color of that hat was.

- It was a hat, the material of which was of differ-
ent colors ; no decided pattern, but a mixture of colors.

Q. All sorts of colors?

A. Not all sorts of colors.

Q. How many sorts ?

A. Black and white.

Q. [Exhibiting to the witness aslate-colored felt hat.]
Was it about that color ?

A. Not that color.

Q. Was it black?

A. Tt was a darker color than that. The two colors
ran together and were mixed.

. Much darker?

. Two or three shades, I think.

. Not black or brown?

. No, sir.

. But a mixture of white and black ?

. Yes, sir, that was it. That is the hat he wore.
I am not so very certain about the hat, but I am cer-
tain about the other part of his costume.

Q. After you told him what the time was, did he say
any thing?

A. He said it was pretty near time for him to go in
and get ready. ;

Q. Was that all he said ?

A. Ibelieye that was all. - I do not remember any
thing else. -

Q. He did not say any thing about the time except
to ask the time, did he?

A. T think he made the remark that it was pretty
near time for him to get ready for the scene.

Q. Is that all he said?

A. I do not remember any more.

Q. That is all that you remember he said ?

A. Yes, sir.

%. And that is every word you remember that he
said ?

A. Every word I can call to memory now.

Q. Which way did he go after he said it was time
for him to dress, that being all he said ?

A. He went up the street a little ways, and then
turned and went into the theatre, as far as I recollect.

Q. Let us have what is your best recollection about
it. Did he go up the street, or did he go into the the-
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A. 1 cannot call that to memory.

Q. What is your best recollection ? .

A. T have no recollection at all about it, except his
being there. 3

Q. What do you want the jury to understand abont
1t? You have told two things; which is it ? Y

Mr. BRADLEY. If the court please, I think it is
time to interpose. The counsel says to the witness,
“Which do you want the jury to understand ; you have
told two things.” He has said, from the first, he did
not know which way Hess went.

Mr. PIERREPONT. He said from the first that he

" went up towards H street.

The WITNESS. I have not spoken of I street.

Mr. PIERREPONT. And then that he went back
and came into the theatre ; and the reporter has it.

Mr. BRADLEY. Read the notes.

Mr. PIERREPONT. Let the reporter read, and I
will agree to abide by that.

Mr. BRADLEY. I want the gentleman to put his
finger on that part of the testimony.

The REPORTER. I do not recollect his saying that.

Mr. MERRICK. Read your notes, and we will see
what he did say.

Mr. PIERREPONT. I am cross-examining now, and
I want to- know what the witness said.

The REPORTER read, *“ He went up the street a little
way, and then turned and went into the theatre, as far
as I recollect.”

Mr. PIERREPONT. (To the witness.) You said
he went up the street?

. Yes, sir,

. Do you think he went up the street?

He may not have gone very far.

- Do you think he went up the street ?

. I cannot say whether he went up the street or

POPOF

not.

Q. What do you wish the jury to understand that
you say—that you think he did go up the street, or
that he did not?

A. He walked up a little ways, backward and for-
ward or so, for a minute, and then turned away from us.

Q. Did he go up the street ?

A. He went up above where we were standing on
the street.

. What did he then do?

. I do not know ; he came back then.

. How far did he go-up ?

. He may have gone ten feet or fifteen.

. Which?

. I do not know which, '

- Did he go directly then into the theatre ?

. I have no recollection whether he went into the
theatre or not. He was one of the attachés of the the-
atre, and could go in. -

Q. I am not speaking about that, but simply asking
whether he went into the theatre ?

A, I do not know whether he did or not.
interested in where he went.

. You do not remember ?

. No, sir; I do not.

Are you from Boston ?

Yes, sir.

Were you bred there ?

No, sir.

Where ?

In New York.

‘What has been your business ?
Costumer at the theatre ; and I kept a costuming
ce up on C street.

That has been your business ?

Yes, sir.

Did you know Hess before ?

Yes, sir.

Did you know Booth?

Yes, sir. i

- Did you see Booth when he went into the theatre ?

No, sir.

POPOPORO
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Q. You did not see him go in?

A. No, sir.

Q. Did you see him standing on the pavement ?

A. No, sir. g

Q. Did you see anybody go to the President’s car
riage ?

A. No, sir. d ’

Q. Did you see anybody go into the drinking-house ?

A. No, sir. Do you mean after we came out?

Mr. PIERREPONT. Before you came out.

A. T cannot say.

Q. You have been examined before ?.

A. Yes, sir.

Q. Before the military commission ?

A. Yes, sir.

Q. Did you tell any thing there about this calling of
the time ?

A. No, sir.

Q. Why not?

A. Tt never was asked of me.

Q. Was your attention not called to it ; was that the
reason ?

A. No,sir; my attention was onit then as now. At
the other trial they tried to make Spangler the man ;
and my attention was called to it then as much as now.

Q. Was your attention called to Spangler ? .

A. At that time, when I read Sergeant Dye's testi-
mony, I understood it touched Spangler.

Q. I ask you whether your attention was called to
Spangler on that trial by anybody ?

A. Yes, sir. 3
. Who called your attention to that?

Thelawyers—General Ewingand Judge Bingham.
Did you see Spangler that night? '
Yes, sir.

Where?

In the theatre.

Did you see him in there?

No, sir.

Did you see Atzerodt?

No, sir.

. In what places did you see Booth after six o’clock
t night ?

A. T only saw him going out of that door.

Q. At six o'clock, or about that time?

A. Tt was not six; it was some time between five
and six that I saw him passing up the street on foot.

. Who was with him?

. No person was with him.

- Which way was he going?

. Up towards T street.

. Did he pass the theatre?

. Yes, sir; he passed the theatre.

. Where were you?

Sitting on the steps of the theatre.

. What doing?

. Nothing but amusing myself.

. Was anybody with you?

No, sir.

. Did you see him before, that day ?

. Yes, sir.

. Where?

. In front of the theatre.

. Where did you take breakfast that morning?
. In the restaurant, next door.

. When you saw him in the morning, who was
with him?

A. He was standing in front of the theatre, with
some people. g

Q. Who?

A. T do not know who they were.

Q. Was he talking ?

A, He seemed to be standing in company with them.
I did not pay any attention to what he was doing.

Q. Who was with him ? .

A. T have no recollection.

Q. You say he was with the company ; what com-
pany do you mean ?
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A. Our company consisted of forty people.

Q. Did you not know any of them?

A. I cannot remember all the individuals that he
was talking with.

Q. Do you remember what individual was standing
with him?

A. T do not think it was any individual whatever.

Q. Of the whole number, can you not remember
one person ?

A. T could remember all, if T called them to mind.

Q. Who were they? Give them all.

A. John Evans was there.

Q. That is one; who else?

A. John Matthews was there. Debonay was there.
Ferguson was there.

Q. Go on with them.

The WITNESS. Do you want the entire company ?

Mr. PIERREPONT. Every one that was there
with Booth in front of the theatre.

A. T cannot remember all that were with Booth.

Q. I am only asking as to those particular men who
were in front of the theatre in company with Booth
that morning ?

A. T cannot tell all that were there. I am only
giving the names of some of the company.

Q. Can you not recollect the people who were with
Booth? g

A. T cannot give them.

Q. You said you could remember them ?

A. Tsaid I knew the names of the company.

Q. Can you not tell the name of one person that
stood talking with Booth in frout of the theatre ? «

A. No, sir, I cannot remember,

Q. But you knew them?

A. Yes, sir.

Q. What time did you take your breakfast that
morning?

A. From nine to ten,

Q. After breakfast what did you do?

A. T went to work in the wardrobe.

Q. How long did you stay there?

A. T stayed in the wardrobe until rchearsal com-
menced, and was backward and forward on the stage.

Q. You stated in your direct examination that you
had to leave on some business. What time was that?

A. That was after rehearsal ; it was, I suppose, be-
tween one and two o’clock.

Q. Where did you go?

A. T went with the stage-manager down to get the
bills for that evening altered ; to put in a line for that
night.

%,). Where did you go for that?

A. To Polkinhorn’s. We called at several places
before we got there, though.

Q. Several places on the avenue ?

A. No, I did not go the first time on the avenue. I
called at the Republican office, and the telegraph office
next door, on Ninth street; and we went to a milli-
ner’s, where they sold ribbons, on Ninth street. I went
also to a milliner’s on E street, a little way from, the
corner of Seventh.

Q. For the purpose of getting the things to decorate
the box, was 1t?

A. No, sir, for the purpose of getting ribbons to
make badges for the gentlemen who were going to sing
in the national anthem, or whatever it was.

Q. This was the 14th of April that you went out on |

this expedition ?

A. Yes, sir, in company with Mr. G. B. Wright.

Q. How long were you gone?

A. T suppose we were gone an hour.

Q. Did you go anywhere else?

A. I do not remember that we did go anywhere else
at that time. We went up there, and then he found he
had to go to dinner.

Q. \there did he go to dinner?

A. He went to dinner at the Herndon House.

Q. Where did you go to dinner ?

A. Tstarted to go back to the theatre. I took dinner i

next door to the theatre, in the restaurant.

Q. During all this time you were out, and during
the time you were taking your dinner, you were not
in the theatre, I suppose?

A.. No, sir.

Q. At what time did you eat your dinner ?

-A. It was about two, or somewhere about that time.
Q. That was after you came from this other expedi-
tion, was it ?

A. Yes, sir; but before that, I went out again,
though.

Q. How does it happen that you remember these
exact words about the time, and do not remember one
person that Booth was talking with that day? And
yet you say you knew them.

A. Because, on the Monday following, I gave pretty
much a full statement of every thing I knew, before
Judge Olin,

Q. You did not give in any of these statements.

A. Not in that book. [Referring to Pitman’s Assas-
sination T'rial in counsel’s hands.] -

Q. Did you state before Judge Olin about calling
“Ten minutes past ten?”

A, No, sir, there was nothing asked about that. It
was not connected with that.

Q. Did you not state a good many things before
Judge Olin that you were not asked ? 5

A. Judge Olin asked me for an entire synopsis of
my business from morning up to that time,

Q. And in that entire synopsis you did not tell
Judge Olin this?

A. T told him about my being in front of the the-
atre, and who I was standing with.

Q. Did you tell him about Mr. Hess ?
hA. No, sir. He did not ask me any questions about
that.

Q. Nothing was said about that? -

A. 1 morely answered Judge Olin’s questions.

Q. You have told the jury all the words you can
remember that Hess said to you after you told him the
time ?

A. Yes, sir, I have.

Q. He said nothing else?

A. T do not remember that he did.

Re-examined by Mr. BRADLEY:

Q. You do not mean to say that he did not say any
thing else? !

A. No, sir; only I do not recollect any thing else.

Q. You have been asked about Atzerodt; did you
ever see him ?

A. No, sir; I never saw Atzerodt until I saw him
in the Penitentiary, when on the stand there.

Q. Did you ever see the prisoner before you saw him
here?

A. No, sir; and never heard of him.

Q. You were asked about fixing the precise moment
of the calling out of the time; and so om; what hap-
pened after the calling of the time? Any thing until
the announcement of the President’s death ?

A. Nothing; the street was perfectly quiet; there
vs}zlas not a soul, that I can remember, that was about
there.

Q. Had or had not that time, thus called out, any
connection, in your mind and in your memory, with
the time the President was shot? Was it fixed in that
way or in any way ?

A. No, sir; it has not been fixed in any way.

Q. You recollect the fact that Hess came and said
this, independently ?

A. Yes, sir. :

Mr. MERRIECK. We are disappointed in the attend-
ance of two witnesses who were to be here from Balti-
mere, and we cannot go on further to-day without
breaking the continuity of the case.

Judge FISHER. The jury are getting a little
anxious that we shall press the investigation as rapidly
as our health and strength will permit.

o

i



24

ner

ing
not

me.
di-

in,

cse
ne

Lty
ore

48-

e-

1t

Vol. IV.

THE REPORTER. 13

v

Mr. MERRICK. T am very glad to know the de-
gire of the jury, and we will conform to it.

Judge FISHER. We propose to sit from ten o’clock
to three at least, and longer, if our strength will per-
mit. We will now take a recess.

The court took a recess until to-morrow morning at
ten o’clock.

Twenty-Fifth Day.

TuespAy, July 9, 1867.
J. N. EASTMAN,
2 witness for the defense, sworn and examined.

By Mr. BRADLEY :

Q. How are you at present occupied ?

A. T am a professor of mathematics at the United
States Naval Observatory.

Q. Were you there in April, 1865?

A. Yes, sir.

Q. State whether you were engaged on the night of
the 14th of April, 1865, in making observations ?

A. 1 was engaged from about seven o'clock until
twenty minutes past eleven in observing stars and
planets.

Q. State at what time the moon rose that night?

A. At two minutes past ten.

Q. In what part of the heavens—how far south, or
east, or north ?

A. It was eighteen degrees and a few minutes south.

Q. At eleven o’clock what was the elevation of the
moon above the horizon ?

A. It must have been about fifteen degrees. The
moon being eighteen degrees south, and its motion
being slower than that of the planets, it would have
been about fifteen degrees above the horizon at eleven
o'clock.

Q. State, if you please, nearly about what the arc of
the circle of the course of the moon was—how high her
highest southern elevation was that night.

A. Tt would have been about thirty-six degrees above
the southern horizon—Iless than half way between the
zenith and the horizon.

Q. Were or were not the heavens obscured by clouds
that evening?

A. At six o'clock in the evening it was perfectly
clear. The wind changed to southwest soon after, and
the western southwest portion of the sky was some-
what obscured when I commenced to work. At half-
past seven it was somewhat hazy. At nine o’clock the
sky was about one-third cloudy. I recollect that it
was about one-third clondy on account of missing one
of the planets that I wished to observe at that time,
and also because of the observations that were made
by the watchmen under my observation. At twenty
minutes past eleven o'clock it was so cloudy that I
could not see stars of the third magnitude.

Q. During the evening was there or not a steady in-
crease of” the earthy hazs up to eleven o'clock?

A, T think there was. There was a steady increase
of the cirrus clouds.

Q. Can you state whether at eleven o’clock it was or
was not dark? - g

A. Tt was comparatively so, because the moon was
80 much obscured by the haze that the stars were not
to be seen with a glass, excepting perhaps those of the
first magnitude. You could just see their position, not
very much of their form.

Q. At that time I understand the moon was only fif-
teen degrees up, and, reaching that elevation, the moon
would have been very near the horizon; is that so?

A. Yes, sir. It was within fifteen degrees.

Q. Can you convey to the jury an impression of the
shadow thrown by a three-story house standing on the
south side of a street running east and west, fronting
%o the north ?

The WITNESS. Af what time?

Q. At any time between ten and eleyen o’clock ;

whether it would ‘or would not have been in deep
shadow. That is what I want to get at?

A. There would have been a shadow on the north
side of any house all the time during the night. The
moon rising eighteen degrees south of the equator
would not illuminate the north side of any building
that night, and as it moved in an arc eighteen degrees
south of the equator, for the first hour there would
have been no light. If the house was a corner house
there would have been no light within ten or fifteen
feet of the opposite corner of the house. 1t would de-
pend on the position of the house how much shadow it
would be in.

Q. If the house stood west of the corner, I under-
stand you it would all have been in shadow ?

A. It would all have been in shadow then.

Cross-examined by Mr. PIERREPONT :

Q. At twelve o'clock to-day, this house standing
east and west, will there be any sun striking qn the
north side of it ?

A. No, sir.

Q. You could see a man there pretty easily, though,
could you not ? ] -

A. Yes, sir.

Q. Tell the jury what you mean by cirrus clouds?

A. Light, thin clouds, that have very much the ap-
pearance or outline of curled hair.

Q. And they are called the * horse-tail” sometimes,
are they not ?

A. Yes, sir.

Q. That is what you mean by these clouds?

A, Yes, sir.

Q. You could see the stars through them, could you
not ?

A. No, sir. {
Q. No part of the time?
A. No, sir. You cannot see stars through cirrus

clouds unless they are stars of the first magnitude.

Q. Cirrus clouds are not uniform, as I understand it,
are they?

A. No, sir,

Q. You can see stars between the cirrus clouds, can
you not ?

A. You cansee between them, but not through them.

Q. And when the sky is covered with cirrus clouds
there are spaces between, are there not ?

A. Sometimes. :

Q. And when there is a moon on such a night as
this it gives some light, whether there are cirrus clouds
or not?

A. Tt depends upon the density of the clouds. Some-
times the clouds are more dense than others.

Q. On this night, at ten o’clock or half-past ten, how
was it? :

A. On this night, at half-past ten or sometime be-
tween ten and eleven o’clock, I do not remember the
exact time, I went outside of the building to look at
the moon, to see whether there was any probability of
my observing it when it came to the meridian, at three
o'clock in the morning, and I could just see the form
of the moon.

Q. Was not this the Friday before Faster Sunday ?

A, 1t was the 14th day of April, because I have notes
of my observation that night,

Q." Was it not the Friday before Faster Sunday ?

A. T am not well enough posted on that.

Q. Tell the jury what 1s the condition of the moon
at Easter always, as to its full?

A. I do not know.

Q. What makes Easter at all ? Has it nothing to do
with the moon ?

A. T am not posted in regard to that matter.

Mr. MERRICK. 1t is a theological question,

Mr. PIERREPONT. And an astronomical gunestion
too, (To the witness.) Were you not aware of the fact
that Easter had reference to the condition of ihe full
moon ? i
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A. No, sir.

Q. Can you tell the jury the fact as to what was the
condition of the moon as to its full then ?

A. Yes, sir.

Q. Tell them,

A. The moon was full on the morning of the 11th of
April, at four o’clock in the morning. At the time I
am speaking of, it was about three days past the full,
towards the last quarter. It was two-thirds full.

Q. [Handing to the witness the Zribune Almanac for
1865.2 Take this almanac, look at the dates, and see
whether it gives a correct account of the condition of
the moon as to its full on the 14th of April, 1865, in
Washington.

A. This almanac states that the moon rose at three
minutes

Q. I am asking you about the full. I asked whether
that almanac gives the true condition of the moon as
to its full, giving the date of its full.

A. It says it was full on the 10th, 11 hours and 21
minutes.

Q. Was it the 10th ?

A. The National Almanac, which I take as authority,
says it was the 11th-

Q. T understand that almanac to say the 11th, but I
am not sure that I am right. TLook and see when the
moon rose according to that almanac.

A. Tt rose at three minutes past ten.

Mr. PIERREPONT. I read it 9:59. I ask you to
look at it again ; it is calculated for different places,
for New York and for Washington. Look at the cal-
culation for Washington, and see what it is.

Mr. BRADLEY. T submit whether this is exactly
germane. I have no objection, if they want to make
that book evidence, to their examining about it.

Mr. PIERREPONT. 1 do not care about its being
evidence. I only asked whether these dates are cor-
rectly laid down.

Mr. BRADLEY. I agreed that the gentleman might
bring in any almanac that was correct.

Mr. PIERREPONT. That is all I want.

The WITNESS. Ifind that the calculation for Wash-
ington here says that the moon rose at 9:59.

Q. How many minutes different from that did you
make it ?

. Three minutes.

. Where do you calculate it ?

- I calculate it from the latitude of Washington.
. When did you calculate it ?

A. T calculated it yesterday.

Q. Did you get it from any almanac ?

A. Ttook the position of the moon from the Nauti-
cal Almanac.

Q. Did you find in any almanac that it stated that
the moon rose three minutes different from that?

A. No, sir; the Nautical Almanac does not give the
time of rising, and I computed it.

Q. You could have made a mistake of three minutes,
could you not ?

A. Yes, sir; I suppose I could.

Mr. PIERREPONT. I guess you did.

Mr. BRADLEY. I think not.

Mr. PIERREPONT. All thealmanacs give it differ-
ently.

Jgdge FISHER. Gentlemen, do you think three
minutes’ difference in the rising of the moon is worth
quarreling about?

Mr. PIERREPONT. I do not.

Mr. BRADLEY. Idonot; butcounsel has no right
to make such remarks to a witness, a scientific man—
to tell him that he makes mistakes. -

Mr. PIERREPONT. No, sir; I ask him if he can-
not make a mistake, and he says he can:

Mr. BRADLEY. I did not'say a word till the gen-
tleman said, “I think you made a mistake,” or ¢ I
guess you did,” or something of that kind.

Mr. PIERREPONT. I do say so.

OO

By Mr. MERRICK :

Q. Professor, are you satisfied that your calculation
is correct ?

A. Tt was made twice, and checked by another man ?

Q. You are satisfied that it is correct?

A. Yes, sir.

By Mr. PIERREPONT

Q. And you are satisfied that it might have been in-
correct ?

A. T am not satisfied that it was incorrect.

Q. But it might have been ?

A. Tt might have been, if I had intended to make a
mistake—not otherwise.

JAMES K. FCRD,

a witness for the defense, sworn and examined.

By Mr. BRADLEY :

Q. Where do you reside ?

A. In Baltimore.

Q. Were you at any time connected with the dra-
matic establishment of Mr. John T. Ford, in the city
of Washington, in 1865 ?

A. Yes, sir, I was; from the 1st of January up to
after July."

Q, What was your position there in April, 1865 ?

A. I was business manager.

Q. On the 14th of April were you in charge of the
theatre?

Yes, sir.

Where was your brother then ?

In Richmond.

Where did you board at that time ?

At the National Hotel.

Where did you lodge?

I lodged over the theatre, in the adjoining house.
Did you know Mr. John Wilkes Booth ?

Yes, sir. ;

. How long had you known him ?

. I knew him for about ten years.

._Can you state whether he was or not boarding at
the National Hotel at that time ? ;

A. He always boarded at the National Hotel when
in Washington, as far as I remember.

Q. State whether on the morning of the 14th of
April you were at the office of the theatre, and received
any information of the President’s intended visit.

A. Yes, sir; I was at the office from ten o'clock un-
til half-past eleven. The President’s messenger came
about half-past ten, and in(iuired if he could get the
box for that evening; that himself and lady and Gen-
eral Grant were coming ta the theatre,

Q. You say that about half-past eleven you left the
theatre. Before leaving the theatre, did you make any
arrangements for the decoration of the hox ?

A. No, sir.

Q. Where did you go when you left the theatre ?

A. T went to the Treasury building to see Col, Jones,
to see about getting some flags to decorate the box with.
Q. Do you remember how long you were absent?

A. T was absent from the theatre about an hour, I
should judge.

Q. Can you state whether, on your return, there was
any rehearsal going on, or whether it had not begun,
or what ?

A. The rehearsal began before I left the theatre.

Q. Was it going on when you returned ?

A. T cannot exactly state; I do not know whether
1t was or not. It should have continued on.

Q. Who prepared the advertisements of the Presi-
dent'’s visit ?

A. T did.

Q. Was that your ordinary duty ?

A. No, sir; Mr. Phillips, the stage manager of the
theatre, ordinarily did it; but he was busy with the
rehearsal at that time, and could not attend to it until
it was too late.
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Q. Were the advertisements prepared before you
went for the flags, or after you returned ?

A. They were prepared before I went. I took one
of them as I went to the Treasury building.

-Q. Before you left, and when you returned, was or
was not the curtain up?

When I left the theatre the curtain was up.
Rehearsal was going on ?

. Yes, sir; it had just commenced to begin.

Did you see Mr. Booth that day ?

Yes, sir.

Do you recollect when and where ?

. I saw him about half-past twelve o’clock, at the
corner of E and Tenth streets.

- Q. Which way were you going then?

. T was going down E sfreet towards the theatre.
. And he was going up Tenth street, was he?

. He was going up E street. p

. Were you in Washington that night ?

. No, sir. I was here after half-past ten.

. Previous to that time, where were you?

. I went to Baltimore with Mrs. John T. Ford’s
sister, at three o’clock.

Q. At what time did you return?

A. T left Baltimore at 8:30 p. m.

Q. Getting here at what time?

A. At twenty-five minutes past ten.

Q. State whether or not you went to the theatre on
your return.

A. Yes, sir. I got into an F-street car at the depot,
and rode up to the theatre.

Q. Did you ride in the car?

A. No, sir; I rode out on the front platform.

Q. Now, state what was the character of the night as
you came from the depot to the theatre, whether light
or dark, or what.

A. It was a cloudy evening.

Q?. Do you recollect whether the moon was visible or
not ?

A. T did not see it.

Q. What time did you get to the theatre; do you
remember ?

A. About twenty-five minutes to eleven, I should
judge, I got to the theatre.

Q. That was after the assassination ?

A. Yes, sir.

Q. ITow do the doors opening from the vestibule into
the theatre open ; do you push or pull to open them?

A. They all open outward towards the street. You
pull out.

Q. You could not open that door then by pushing
against it ?

A. No, sir.

Q. Do you recollect whether Mr. Booth had engaged
either of the boxes numbers seven or eight any short
time before the assassination ?

A. Yes, sir; he engaged a lower private box some
two or three weeks, I should think, before the assassi-
nation, and afterwards changed it for an upper box—
took box seven up stairs—the box he generally occu-
pied when he came to the theatre. -

Q. Do you remember whether there were ladies there
with him that night?
. He said that he engaged the box for ladies.
Did he come himself ?
Yes, sir.
. Were ladies with him?
Yes, sir.
Do you know where any of them were from ?
. They came from the National Hotel, I believe.
Do you know any of the ladies ?
. I did not know any of them personally.
. Were they ladies that you knew by seeing them
ab the Nuational Hotel or elsewhere?

Yes, sir.
Q. Who were they ?
A. The Miss Hales, I believe.

Epoporer
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Q. None of the Surratt family; that is what I want
to get at?
A. T never knew any ofthe Surratt family ?
Q. Did you ever sce the prisoner at the bar before
you saw him here ?
A. Not to my recollection.
Cross-examined by Mr. PIERREPONT :
Q. Did you ever know Miss Hale ?
A. No, sir, not personally.
Q. You say “the Miss Iales;” what do you mean
by that? .
. There were two.
Did you see two Miss Hales there?
Yes, sir; I saw two ladies said to be of that name.
Did you see two Miss Hales there ?
Yes, sir.
‘What were their names ?
I do not know what their names were.
Did you ever see them before ?
I saw them at the hotel before.
Were they both the same size, or were they dif-
nt sizes ? :
One of them was a little larger than the other.
What colored hair had they ?
I think they had dark hair.
.Which had dark hair ?
I cannot exactly state which one had dark hair.
Iad one of them light hair ?
No, sir.
Both dark hair ?
Yes, sir.
Both dark eyes?
I never took notice of their eyes. I cannotsay.
. Were they large or small ?
One was an ordinary-sized lady and the other
was a little larger. Neither of them was very large,
nor extremely small. j
Q. Were they tall or the contrary? I am speaking
of altitude merely now.
. The largest of them was a medium-sized lady.
. Was she thin or stout?
I do not remember exactly.
Had she black eyes?
I do not remember her eyes.
Had she black hair?
Dark hair. *
Was it quite dark ?
I cannot exactly tell you the shade of the hair.
What sort of hair had the short one?
She had dark hair.
Dark eyes, too? .
I do not remember her eyes at all.
Was she small ?
Not very.
. Was she short ?
. Shé was a medium-sized lady ; she was not very
short.
Q. The other was medium-sized, too, you said; I am
speaking now of the one that was not medium-sized.
A. They were nearly of one size.
Q. Was she stout or thin?
A. T do not know whether she was stout or thin.
By Mr. CARRINGTON :
Q. How often did you see Booth occupy this box
with ladies ?
A. T do not remember seeing him there more than
twice.
Q. You are sure he did twice ? :
A. Yes, sir.
Q. Did he have the same ladies on both occasions?
A. T do not remember both occasions.
Q. What interval was there between the two, do you
recollect ?
A. T cannot recollect that.
Q. Could you give any description of the ladies he
had on the other occasion ?
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A. No, sir.

Q. How many did he have?

A. I do not know; he merely said he was going to
bring some ladies, and I saw him coming in with some;
I do not know whether he had two or a dozen.

Q. Did you know Miss. Fitzpatrick, of this city ?

A. No, sir.

Q. Do you know a Miss Dean, of this city ?

A. No, sir.

By Mr. PIERREPONT :

Q. During the rebellion, what side did you take?

Mr. BRADLEY. I object to that question. I do
not know that what side Mr. Ford took has any thing
to do with this case.

Mr. PIERREPONT. T propose to ask him this ques-
tion, and I shall probably ask several other witnesses
the same question ; and I submit that as a matter ‘of
law on cross-examination I have a right to ask this
question, for the purpose of showing the witness’s tem-
per or standing in relation to the murder of the Presi-
dent of the United States. That is the object of it. We
have a right, as a matter of law, to show the witness’s
temper and feeling on the subject which is on trial.

Mr. BRADLEY. °Isupposed it was on the ground
that it would bring him into some diseredit.

Judge FISHER. Do you ask the question as to
whether he took sides with the rebels or with the
Union?

Mr. PIERREPONT. Yes, sir; that is the question.

Judge FISHER. Audnot as to his political opinions?

Mr. PIERREPONT. No, I do not care any thing
about his opinions. I want to know whether he went
in favor of the Government whose President was mur-
dered, or whether he was a traitor to that Government;
and that, I submit, I have a right to ask.

Judge FISHER. You may ask it.

Mr. MERRICK. Isuppose the witness may answer
it or not, as he pleases.

Judge FISHER. The witness may answer it or nof,
as he likes.

Mr. PIERREPONT. (To the witness.) What is your
answer to my question, or do you decline to answer?

The WITNESS. I decline to answer. [The witness
left the stand, and, after speaking with the prisoner’s
counsel, was called back.]

Mr. MERRICK. The witness desires to answer

our question.

Mr. PIERREPONT. I do not wish to ask him any
more questions. Ile has been discharged, retired from
the stand, goes to consult with counsel, and then comes

back.

Judge FISIIER. (To the counsel for defense.) Call
another witness,

Mr. BRADLEY. If the court please, this witness
did not understand his rights or privileges.

Judge FISHER, You cannot ask the witness any
question after having taken him off the stand. ;

Mr. PIERREPONT. And especially if they bring
him back after he has conferred with the counsel.

Mr. BRADLEY. All I proposed to say to the court
wag, that the witness himself is desirous to make an
explanation, lest his refusal to answer should be mis-
understood, and he has that right, I suppose.

Judge FISHER. The witness had the question
fairly put to him, and it is for him, and not for the
counsel on either side or the couri, to dictate what
answer he shall make. He has made his answer, and
that is the énd of it. Let him go.

Mr. MERRICK. There was no dictation from the
counsel. Counsel stated to him, in explanation of the
question, what the counsel knew to be the fact, in
order that the witness might further understand.

Judge FISHER, - You ought to have asked him
before he left the stand,

Mr. PIERREPONT. He has left the stand,

Mr. BRADLEY, e cannot be recalled, then, even
ab his own instance, to explain, Make a note of our
exgeption,

WILLIAM DIXON,

a witness for the defense, sworn and examined.

By Mr. MERRICK :

Q. State your business and occupation.

A. I am chief engineer of the United States Fire
Brigade—the Government Fire Department.

Q. What position did you hold in April, 1865?

A. The same.

Q. Do you recollect any thing about the condition
of the night of Friday, the 14th of April, 18657

A. I do. About half-past nine on that night an
alarm of fire was struck from box 25. The fire proved
to be a bonfire in the direction of Kendall Green. I
rode a horse to that fire; I usually do—

Mr. PIERREPONT. Never mind that; come to the

night.

%\Ir. MERRICK. He isspeaking of the night, of his
riding a horse.

Mr. PIERREPONT. Thathasnothing to do with it:

Mr. MERRICK. Let him state it in his own way.

Mr. PIERREPONT. I submit that his horse hag
nothing to do with it.

Judge FISHER. Let him go on and tell about the
night. He may state the fact whetlier he did ride a
horse or not, though I do not see that that makes any
difference.

Mr. MERRICK. If he happened to ride a_horse,
and the horse stumbled because the night was dark, it
might throw some light on the gloom. (To the witness.)
Go on and tell what occurred that night, showing your
observation of it.

A. Going to the fire, the route I took was down H
street. I struck H street at New York avenue, where
New York avenue crosses it, and kept down H street to
Fourth, It was a dark night, cloudy, so much so that
1 was obliged to ride slowly along the street. I re-
turned the same route. The fire proved to be a bonfire,
I turned out H street, took the same route home. I
also noticed that it was dark and cloudy.

Q. What time did you get back ?

A. I cannot exactly state the hour; it was after ten
o'clock. On my return to my office, after cleansing my
hands, washing myself off from dirt, an officer of the
War Department was in front, and I was sent for and
directed to have the engine and apparatus ready for
service at a moment’s notice. They were afraid arson
would be perpetrated, and he told me that he was di-
rected at the War Department to give me these orders.
I reported at the War Department, but the guards
would not allow me to enter the building.

Q. At what hour of the night was that?

A. That was nearing eleven o’clock.

Q. Go on.

A. I remained about the office on Pennsylvania ave-
nue, and between that and the War Department, wait-
ing farther orders, until nearly one o’clock the next
morning.

Q. You received some directions at your office after
you returned, which led you to go on down towards
the War Department ? .

A. Yes, sir.

Q. At what hour did you hear of the President’s as-
sassination ?

A, T heard it from the officer that gave me the
orders. i

Q. And in conformity with these instructions you
went out ?

A. T went out to report to General Hardie.

Q. What was the condition of the night at the time
you went down to report to the War Department?

A. Tt was dark.

Q. Did you see any thing passing whilst you were
dlown there at any time—horses, troops, or any thing
else ?

A. A squadron of cavalry passed me when I was
nedr Eighteenth street, going at a very fast rate down
Pennsylvania evenue.
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Q. Can you fix approximately the time of night that
was ?

A. Near eleven o'clock; I cannot say how near;
close to eleven o’clock. )

Q. Now, tell us, as near as you can, any thing that
occurred that showed you how dense the darkness was,
whether it was very dark ornot. Could you recognize
the color of the horses?

A. T could not recognize the color of the horses. The
apparatus that night came near running into a wagon
passing to the fire at Fourth street and New York
avenue. The driver remarked to me that it was so
dark that he came near driving into me. s

Cross-examined by Mr. PIERREPONT :

. What apparatus do you ride?

The Government fire-engine.

. Was there any light on 1t ?

. There were two lights, one on each side.

. It had then?

Yes, sir.

. Those lamps gave some light, did they not?

. Yes, sir; on thsstreet passing along, on the sides ;
not before the driver.

Q. They gave some light on the sides ?

A. Yes, sir; on the sides and the wheels.

Q. Did you look to see whether there was any moon
up~—full moon an hour high—at eleven o’clock ?

A. In going to the fire I noticed the sky. There
Was no moon then. 2

Q. When was that?

A. At the time the alarm was given.

Q. What time was there no moon up?

A. Between half-past nine and the time I returned
from the fire, which I placed at half-past ten.

Q. Do you know what time the moon did get up
that night ?

A. No, sir.

By Mr. BrADLEY:

Q. T understand you to say that you did not see any
moon, and you looked at the heavens ?

A. I looked at the heavens and saw no moon; or, if
there was, it was obscured by clouds.

A. KIESECKER,

a witness for the defense, sworn and examined.

By Mr. MERRICK :

Q. Where do you.reside?

A. In the city of Washington, at the corner of Sixth
and H streets.

Q. Where did you reside in April, 1865?

A. At the same place. J

Q. What house is the next house to yours on H
etrect west ?

A. No. 541.

Q. Do you know whose house it is?

POPOPOPO

A. No, sir.

Q. State to the jury how your house runs and fronts,
and how near to 541 H street the wall of your house

oes.
$ A. My house at that time fronted on Sixth street,
towards east, the yard running back towards west, on
H street, {for seventy-five feet, I think the depth of the
lot the house stood on at that time; but since then I
have been building, and changed the front on II street.

Q. I want it as 1t was at that time. You say it ran
back from Sixth street seventy-five feet ?

A."Yes, sir. *

Q. How near did the end of the seventy-five feet
come to the honse 541 H street?

A. T suppose about nine feet.

Q. Then the front of your house on Sixth street was
about eighty-four feet from No. 541 H street?

A. Yes, sir,

Q. How were the steps of your housé arranged ?

A. The steps to my house ran from Sixth street, from
the corner up to the second story in front.

Q. Did they run towards H street?

A. Towards H street, within twelve or fifteen inches
of the corner of the building-line.

Q. Do you recollect the night of the President’s as-
sassination ?

A. T do.

Q. Where were you on that night ?

A. I was at my place of business until about half-
past nine or fifteen minntes to ten o’clock, the usual
time of closing it.

Q. Where §1d you go then ?

A. T went to my place of residence.

Q. What did you do?

A. 1 was sitling, from about ten until near eleven,
before the door, smoking. "

Q. Whereabouts before the door?

A. On the lower step, or partly walking the pave-
ment. I do not exactly know whether I was sitting
all that time, but I was on the pavement, probably, ¢
walking backwards and forwards; but most of the time
I was sitting there.

Q. Sitting on the lower step, whereabouts would you
be relatively to I street—near it or far from it?

A. I would be sitting very near to it, of course. The
lower step was not more than fifteen inches, I think,
from the building corner.

Q. Is that a quiet neighborhood at that hour of the
night, and was 1t quiet about there that night?

A. Yes, sir; after ten o’clock it is generally very
quiet there, ; ’

Q." What kind of night was it as to light or darkness?

A. To the best of my recollection it was clouded
over. It was pretty dark.

Q. Whilst you were sitting there, did you hear any
conversation between any parties on the street and
any parties in 541 H street, speaking from the window?

A. No, sir; not to my hearing,

Q. Were yeu near enough to have heard an ordi-
nary tone of voice, such ag would be used from the
window to the streot? -

A. I think so.
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Q. Had there been a conversation there in an ordi-
nary tone of voice, do you think it likely you would
have heard it?

A. I should think I would, at that distance and at
that time of night.

Q. I understood you to say it was very quiet?

A. Yes, sir.

Q. How far could you see a man that night? Did
you observe ?

A. T could not on that side of the street. Probably
I could see a man from forty to fifty feet, but could
not tell who it was. It was too dark to tell. I would
not know a person.

Cross-examined by Mr. PIERREPONT :

. Do you know any thing more about this case?

o NGy sit:

. This is all you know.

. Yes, sir.

. Now, let us see if you do not know something
Did you go to bed that night?

A. Yes, sir. - .

Q. Did you hear of the murder of tho President
that night?

A. Not until next morning, when I got to my store.

Q. You went to bed in pretty good season, did you
not?

A. At eleven o’clock.

Q. But was not this noised all over this town, and
was not the city in the greatest excitement before
eleven o'clock?

A. No, sir. I remarked the next morning that I
had been sitting up as late as eleven o’clock, and never
heard a word of it. I remarked sa to my clerk.

Q. If there had been a great deal of excitement
through the streets, and the fact had been stated, you
would have heard something about it, would you not ?

A. T would.

Q. Do you infer, therefore, that there was none;
that they kept the news of the assassination pretty
still that night?

A. I did not know any thing about it.

Q. They kept it entirely from you, did they not?

A. I did not hear any thing of it while I was on the
sidewalk.

Q. And you never heard of it after you went in?

A. Not until next morning, when I went to my
store. That was about seven o’clock.

Q.- Did you look at the clock when you went to bed ?

A. No, sir.

Q. Were you not a little surprised next morning,
considering that you were out of doors there, that you
had not heard about if?

A, Yes, sir, and made that remark to my family.

Q. H street runs one way, and Sixth street at right
angles to it, and your house fronted on Sixth street?

A, Yes, sir.

Q. And it was on your front that you were sitting?

A. T was sitting at the front, on the corner, on the
lower step, within twelve or fifteen inches of the cor-
ner.

Q. Were you there all the time ?

A. From about ten until within a very short time of
eleven o’clock.

. What were you doing ?
Smoking.

. Was anybody with you?

No, sir.

Did you see anybody passing ?
I have seen persons pass.

Did you that night ?

Yes, sir.

Who ?

I did not pay attention.

You say the night was dark?
Yes, sir.

And you were sitting in front of your house on
h street 7%

. Yes, sir.

wn
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Q. How many feet is it from the front of your house
to the rear of your lot?

A. Seventy-five feet.

Q. And then between that and 541 H street is an
alley, is there not?

A. Yes, sir; analley three feet.

Q. And a brick wall between the alley and the hause?

A. Yes, sir.

Q. Do you want to tell this jury that, situated as
your house was, if there had been an ordinary conver-
sation back at that house you could have heard it ?

A - Not an ordinary conversation, but I should think
I would have heard it if anybody had talked to a per-
son out of the window on the street.

Q. You think they could not do it without you hear-
ing it?

%&. Unless I should be talking to somebody else.

Q. If you were smoking, you think you would cer-
tainly have heard it ?

A. T was sitting there by myself.

Q. And youdid not hear a thing?

A. No, sir.

' By Mr. MERRICK :

Q. I understand you to say you were sitting at the
front of the steps?

A. Yes, sir; at the corner where the steps come down.
The steps run all the way across the house, going into
the second story—high stairs. The steps came down,
and the lower step was, I suppose, within twelve inches
of the corner. The stairs went into the second story
from the outside, and went all the way across nearly.
Thé lower step was within twelve or fifteen inches of
the corner.

By Mr. BRADLEY :

Q. And you were sitting on the bottom step?

A. Yes, sir.

Q- Your feet and knees were towards the corner?

A. My feet were on the pavement. I was sitting on
the lower step.

Q. You cannot tell whether you were leaning back
L or sitting forward?

. Not 1

Q. But you were sitting where you could look up H
street without any trouble.

Mr. PIERREPONT. He did not say that.

Mr. BRADLEY. I asked the question whether he
was sitting so that he could look up H street?

A. T was generally sitting in a straight position, and
I do not think it was very convenient where I was
sitting to look up H street. I sat mostly in a straight
position ; but I might in that time have been standing
up some, which I do not recollect.

Q. I understand you to say that you sat the greater
part of the time, and you might have got up and
walked about?

A. Yes, sir.

By Mr. MERRIOK :

Q. Do, you recollect about the time of your going
to bed? -

A. Mrs. Kiesecker told me it was time to go to bed;
it was most eleven o'clock. She was sitting in the
room reading. I told her to let me finish my segar
first, and I would come in.

By Mr. PIERREPONT :

Q. How many segars did you finish ?

A. One.

Q. How long did it take you?

A. T can smoke a segar in an hour or half an hour?

Q. How long did that segar take you?

A. Ilit it before ten o’clock, and I suppose I smoked
on it until near eleven.

Q. Did you walk about when you were smoking ?

A. I do not recollect that distinctly. I may have
done so.

Q. Did you sit on that front step of yours all the
time ?
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A. Yes, sir, mostly.

Q. All the time?

A. Yes, sir, I am in the habit of doing it now.

Q. The question is not as to your habits now, but
what you did then?

A. I was sitting on the steps. I might have been
part of the time walking on the pavement.

Q. 1t was your front step you were sitting on, and
that was on Sixth street?

A, Yes,sir.

By Mr. MERRICE »

Q. With your face to I street?

A. Towards I street. I could not sit backward on

the step.
JAMES LAMB,
a witness for the defense, sworn and examined.

By Mr. BRADLEY :

Q. What is your profession ?

A. Scenic artist, or scene painter.

Q. Were you in any manner connected with Ford’s
Theatrein the month of April, 1865 ?

A. I was engaged then in my profession.

Q. Was that theatre in Washington, on Tenth street ?

A. Yes, sir. :

Q. Do you remember the 14th of April, 1865, thé
day on which the President was assassinated ?

A. Yes, sir.

Q. Do youremember where you were occupied during
the greater part of the day ? ~State at what time’ you
began, and when you left the theatre.

A. Yes, sir; I was engaged in the painting-room of

the theatre from nine o’clock in the morning until six |

in the evening, or a little after on that day.
Q. Describe to the jury the situation of the painting-
room. .

A. It occupies a position in the rear of the theatre,
facing therear wall, and at an elevation of thirty-six or
thirty-seven feet—the floor from the stage command-
ing an entire view of the stage, right and left.

Q. State whether the side of that room next to the
stage is open or not.

A. Open. There is a mere railing at the back.

Q. 8o that it commands a full view of the stage and
the auditorium ? 5

A. Of the stage, but not of the auditorium ; because
you are too high—the flies intervens ; but you can see
into the orchestra, of course, and into the parquette.

Q. Who was assisting you in your painting-room
that day ?

. A. IT'had a black boy there for the purpose of grind-
ing colors, raising the paint-frame up and down, and
doing such other work as I might require of him.

Q. What were the other duties of the black boy, when
not waiting on you ?

A. He was engaged by me during the day. In the
evening he was employed in assisting another boy
about his own size in raising and lowering the curtain.

Q. State whether one person could raise and lower
that curtain, or whether it required more force than
one ?

A. T never saw one person raise it or lower it—al-
ways two. Two were employed especially for that
purpose.

Q. State whether, from your position, you could see
when the rehearsals were going on? ;

A! Yes, sir, I had a full command of the stage.

Q. On that day, the 14th of April, was there a re-
hearsal ?

A. There was.

Q. Can you recollect the time of the day ?

_A. It commenced at or about 10 o’clock, the usual
time of commencing rehearsal.

Q. How long did it continue? .

]A. Tul two or half-past two, or somewhere there
along.

Q. During that time was that curtain up or down ?
. A. Up the whole time, most decidedly.

Cross-examined by Mr. PIERREPONT:

Q. What countryman are you?

A. I was born 1 England. I have been in this
country some twenty-seven or twenty-cight years.

Q. Did you take any part in the struggle that we
have been going through ?

A. No part whatever,

Q. Did you express any sympathy with the rebel
side in the late war ?

Mr. MERRICK. I submit, your honor, that we
might as well have a ruling about this matter, as T
perceive the counsel proposes to press this character of
questicns,

Mr. PIERREPONT. I do mean to press it whenever
T learn a fact to justify it.

Mr. MERRICK. And to speculate when you do
not.

Mr. PIERREPONT. Very likely I shall do so.

Mr MERRICK. I submit to your honor that the
question is not proper in this case, and I desire that
your honor may 1tle upon it. I do not propose to
make any argument upon the subject, however. The
prisoner at the bar is indicted for murder, and no other
offenee—not for treason; and I cannoteperceive what
pertinency the inquiry has in this case, or how it can
affect the mind of any individual who is called to de-
cide the issue to be tried in this case. If the question
is permitted, it may lead to the most elaporate and un-
ending inquiry addressed to every witness summoned,
and might have led to a similar 1nquiry addressed to
all the witnesses that have already been examined. I
submit to your honor, as I said, without argument, that
I think the question is not proper, and we desire to
have a ruling made upon it. = Your honor has already
decided that they may ask whether a witness took one
side or the other. To that ruling I do not know that
I have any material objection to make; but an excep-
tion has been saved to it, as a matter of form as well
as a matter of substance; but more as a matter of
form. DBut when the counsel asks whether he has
expressed any sympathy with one side or the other,
I think it is carrying 1t a little too far. If we are
to go into the sympathies of individuals on one side or
the other in this war, I cannot see where the inquiry
would end. Sympathies have been felt and sympa-
thies have been expressed on both sides, and by peopls
on the one side contrary to that upon which they ac-
tually were. Events have transpired in the southern
States during this war that caused the expression of de-
cided sympathy there against the rebel government.
Feelings were engendered by the exercise of power and
authority there which caused the expression of sympa-
thy with this Government, and against that, and a de-
sire for the overthrow of that government. Similar
circumstances have transpired here, and even among
those who claim to be par excellence the most patriotic
and the most loyal. Some found, in some emergencies
during the war, their patriotism sufficiently pliant to
wish the overthrow of particular generals at the head
of the Union army. I submit to your honor, in view
of all these circumstances, the inquiry is not proper.

Mr. PIERREPONT. I wish, as my learned oppo-
nent wishes, to have a ruling upon this subject, and we
might just as well have itnow ; for, as T announced be-
fore, I still announce, that in every instance where in-
formation is brought to me in relation to a witness on
this subject, I do 1ntend to propound these questions;
and I submit to your honor that they would be proper,
even if it were a civilsuit. Youhave always in cross-
examination a right to learn the feelings, partialities,
and hostilities of any and every witness whom* you
cross-examine in relation.to the subject-matter which
is under discussion and which is on trial.

Judge FISHER. You may put the question, and
the witness will answer it or not, as he sees proper. If
you can pub the question as to whether a witness took
sides one way or the other, I do not see the difference-
between that and the question as to whether he ex-
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pressed sympathies on the one side or the other. It is
identically the same thing.

Mr. MERRICK. We shall, of course, follow the
ruling of your honor and ask these questions, I
wanted to avoid that, because, in illustration of what
I said just now, I saw, not long since, the expression
of a wish in a loyal paper that the hand of Booth had
been less steady and Atzerodt’s more sure; and it
might apply to some of the witnesses on the other side.

Mr. PIERREPONT. Then it ought to apply. Let
this jury understand, wherever the witnesses come from,
who they are. . .

Mr. BRADLEY. We note an exception to your
honor's ruling,

Mr. PIERREPONT. (To the witness.) Now, answer
the question. Did you express any sympathy with the
rebel side in this late war ?

A. Tdid.

Q. You felt it, did you not?

A. T felt sympathy on occasions when I saw men on
either side butchered. -

Q. And you feel it now ?

A, T feel it now, sir, on both sides. I am a peace
man. .

Q. Your pefice feelings rather ran against the North,
did they not?

A. No, sir; by no means.

Q. Did your peace feelings run to make you in favor
of putting do%n the rebellion by arms ?

A. They did not.

Q. You thought it ought not to be done, did you

ot ?
A. T did think so.
Q. You thought the rebels ought to have theirway?
A. No, sir; I think that thing could have been ar-
ranged differently altogether.
Q. But you say you thought that the rebellion ought
not to have been put down by arms?

pol

A. I did.

Q. Now, tell us, did you take any dinner on the 14th
of April?

A. No, sir. I never dine while I am at work.

Q. Did you take any thing to eat, by whatever name
you may call it ?

é/&. I do not know, but I think it very unlikely that
I did.

Q. Did you take any thing to drink?

A. That I might have done.

Q. You do that sometimes ?

A. T do that sometimes.

Q. Did you go out of the theatre that day?

A. No, sir; not until after I leff at six o’clock fo go

home.

Q. When did you go into it?

A. Possibly a little before nine.

Q. When did you leave it ?

A. Alittle after six, or about six.

Q. Where was your room ?

A. My room was on the highest floor of the theatre,
away from everybody.

. Back of the stage?

Yes, sir.

In the rear?

Yes, sir.

. Very highup?

Yes, sir.

. What were you doing that day?
Painting.

What were you painting?

A. T was painting a scene for Enoch Arden, a piece
which Mr. Ford contemplated bringing out. It was
left undone.

Q. Was it a thing that occupied yourmind ?

A. Entirely. )

Q. You were greatly absorbed in that sceneof Znoch
Arden, were you not ?

A. Thad all the thing in my mind, and was mechan-
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‘ically working on it.

Q. Then it did not absorb your mind ?

A. Yes, it did, on some occasions; on others it did
not.

Q. On the whole, did it or did it not absorb-your
mind? Have it either way.

A. About the same as usual.

Q. How is that? My point is, Did it absorb your
mind?

The WITNESS. The whole time? .

Q. Did the work you were at absorb your mind ?

A. Not to the exclusion of other malters.

Q. Do you understand the meaning of ¢he word
“absorb ?”

A. T do.

Q. Can you answer the question?

A. 1 say it did not, entirely.

Q. It did not much; did it at all? .

A. On some occasions, some portions of the painting
required more attention—more study than ethers.

Q. Did you give it that attention ?

A. While working on that portion I did. The other
was a mechanical operation, which you or any inexpert
could do just as well as I could.

Q. Oh, no, I could not. During that part, do you
mean that you gave no attention to it ?

A, While I was painting on particular portions, I
gave attention to it.

Q. Did you do the work well ?

A. T believe I did.

Q. Does it not require attention to do it well?

A. Sometimes—not very great attention either. You
see, I have been employed on this thing a number of
years, and it is a mere matter of form in painting some

things. ¥
Q. But this was a new thing, was it not?
A. Rather new. ’

Q. I want you to tell the jury whether it did occupy
your mind or did not; you may have it either way.

A. If you had been reading a newspaper, I could.
have heard every word that was read to me, and at the.
same time probably have painted a very good scene.

Q. Do you not think that you might have stopped
me sometimes to ask me to read again some passage?
Would not that have been natural?

A. If T had not heard it.

_ Q. Which way was your scene that you were paint-

ing?

The WITNESS. Do you mean the position that I
occupied ?

Mr. PIERREPONT. I mean exactly that.

A. The scene was placed against the wall with the
face towards me.

Q. Which wall?

A. The rear wall of the theatre.

Q. Easy as you could paint it, you could not paint it
without looking at it ?

A. I sometimes painted without looking.

Q. Did you paint that without looking at it ?

A. Not all the time. The wall was at the rear of the
theatre, and the canvass was on the wall, and my face
was to it.

Q. Your room was high up in the rear of the theatre,
and the canvas you were painting was on that wall ?

A. Yes, sir; on that wall, rising up and down in a
frame.

Q..You do not mean to say that you could paint that
without looking at it ?

A. Occasionally I could. For instance, T have been
painting a long while, and some one would . probably
come, and I would still keep pushing on and talking.

Q. Was that your general style of painting?

A. Not my general style—by no means; an excep-
tion to the general rule.

By Mr. BRADLEY:

Q. Did your sympathies lead you to wish the over-
throw of the Government of the United States?

A. By no means. -

Q. In regard to your position while painting, was it
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possible for the curtain to have been let down without
your knowing it from the sound and shake and hearing?

A. No, sir; it made too much noise. Another thing:
the boy who raised it was all the time in my presence,
waiting on me, raising up and down my paint-frame,
attending me, and he dared not leave.

Q. When that curtain was down, was the anditorium
of the theatre quite dark or not?

A. No, sir. )

Q.- Where did it get its light?

A. The light of the auditorium was received from
the windows in the @uditorium.

Q. Were the windows in the auditorium usually
open?

A. Usually.

Q. What would have been the effect if the curtain
had been down upon you? g
~ A. It would not have inconvenienced me at all.

- Because you received the light from the east?

- From the roof, from the sky-light.

. You had, then, enough light for your painting ?
. Enough light from the sky-light in the roof.

. But the curtain could not have been let down
without your knowing it?

Ar No; I am certain of it. It would have drawn
my attention particularly, because I was there by it,
and any little foot-step or noise would have attracted
my attention while painting. :

Q. You were asked about eating and drinking, Do
you recollect taking any thing but a glass of beer sent
up to you there?

A. I think it is very likely I did; I have no distinct
recollection about it. My usual way of sustaining my-
self on these occasions is by bringing along a little
crust of bread and cheese, or something of the kind,
and sending down to get a pint of ale, or a glass of ale,
and taking that. I get very dirty up there painting,
and I do not care about going out. I generally take
my dinner or lunch, or whatever you call it, in the
paint-room.

Q. And you dine regularly after you go home ?

A. Yes, sir.

OrOFOK

By My. PIERREPONT:

Q. You tell us now, that it was so still that the least
noise would have attracted your attention ?

A. Yes, sir; on ordinary occasions.

Q. How was it on this occasion?

A. On this occasion the lowering of the curtain
would have been unmistakable. \d

Q. Was it so still on this occasion that the least noise
would have attracted your attention ?

A. No; Idonotthink it was. There was arehearsal
going on. ;

Q. Then, what you say does not apply to this oc-
casion ?

A. No. " !

Q. Then it had better not have been said in relation
to it?

A. Tt was not unusual.

Q. Then it was nothing but usual that the rehearsal
should make some little noise ? .

A. That would be a usual noise. I would be like a
miller hearing the drum of the wheel, without paying
attention to it.

Q. Then rehearsal is all in one tone, is it, like the -

drum of a wheel?

A. One tone; and any thing unusnal would have
attracted my attention; the lowering of the curtain
would have been a very unusual thing.

Q. What was the piece they were rehearsing?

A. Tt was ““The American Cousin” or *“ The Female
American Cousin,” I do not know which.

Q. In that there is some little amount of noiss, is
there not ? <

Ax Yes.

Q. Considerable ?

A. Nothing very particular.

Q. Is it not just as much as when you exhibit it to
us on the stage?

A. Oh, no; they walk on and walk off quietly.

Q. They.do not go through with any of those things
they show us?

A. Oh, no, sir. :

Q. Then the rehearsal is not very much like the ex-
hibition ? : : g

A. Not at all. You would not recognize it.

Q. Is it still, silent ?

A. Tt is quiet.

Q. Now, tell us about this curtain.
it that day ?

A. No, sir.

Q. Did you know which curtain it was?
learned that there were two there?

A. The curtain I presume to be the drop-curtain.

Q. Do you know any thing about it ?

A. ‘The drop-curtain is what I am alluding to.

Q. Did you know any thing about which curtain was
up or down that day ?

A. T am sure neither of them was up; because if it
had been the green curtain, it goes down with a rattle—
makes more noise than the other curtain.

Q. Suppose it was the drop-curtain: that had pictures
on it, had it not ?

A, Yes, sir.

Q. Was it drawn entirely tight up that day, or was
it partly drawn down ?

A. It was not partly dropped. It was away up.

Q. %OW do you know ? Did you examine ?

A. No.

Did you look at

We have

Q. Did you ever have any thought turned to that
subject that day ? *
A. No, sir. J

Q. You never thought of it until this trial, did you ?

A. No, sir.

Q. It is more than two years ago, and you never
thought on that subject until to-day ?
. The WITNESS. What subject ?

Mr. PIERREPONT. The subject of the curtain.

A. No, sir.

Q. You tell us that if the curtain was down it would
not be dark in the boxes?

A. Tt could not interfere with them. :

Q. And the boxes would be light with the curtain

.

{ down on the stage ?

A. The boxes received their light, if any, as far as I
can recollect, from the windows in the auditorium.

Q. And did not receive it from the stage ?

A. No, sir.

Q. And the curtain being down did not darken the
boxes 7

A. No, sir; but darkened the stage. Theboxes were
always dark. .

Q.gBut you told us they were lighted from the win-
dows'?

A. If they got any light at all, it was from the win-
dows.

By Mr. BRADLEY :

Q. If they were going through rehearsal with the
curtain down, what space would the curtain occupy
which would interfere with the rehearsal ?

A. Tt would go down immediately on the very spot
where they had the rehearsal. The rehearsing is usu-
ally or always, in a piece like that, carried on from the
foot-lights, probably as far back as the first or second
entrance.

Q. Does not the curtain come down into the first en-
trance ?

A. Tt comes into the tormentor entrance. You may
call that the first enfrance. It is the first entrance,
certainly.

Q. Where the prompter stands ?

A. Certainly.
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CHARLES M. SKIPPON,
a witness for the defense, sworn and examined.

By Mr. BRADLEY :

Q. What is your position?

A. Lieutenant of police. -

Q. In 1865 were you connected with the police ?

A’ T was then sergeant of police.

Q. What was your district?

A. It consisted of the third ward, sixth precinct.

Q. Did it embrace the square on which Ford’s The-
atre stands?

A. Yes, sir.

Q. State if there is any oyster-house on_the south
side of thatsquare; ihat is, on Estreet, betweén Ninth
and Tenth ?

A. No, sir.

Q. Was there any oyster-house—unless Miller’s sa-
loon may be called such—on the north side of that
square; that is, on F street, between Ninth and Tenth?

A. I have no recollection of any oyster-house being
there, with the exception of an eating-saloon, kept by
a man by the name of Gilbert.

Q. That was up a flight of stairs ? }

A. Yes,sir. He might have served oysters out, for
all I know.

Q. Was there any oyster-house on that side of the
square which opened on # level with the street?

A. Not to my knowledge.

Cross-cxamined by Mr. Wirsox:

Q. Where is the Tontine House?
A. On D street, between Ninth and Tenth.

WILLIAM A. BQSS,
a witness for the defense, sworn and examined.

By Mr. MERRICK : '

Q. Where do you reside?

A. In the city of Washington, No. 489 Fourteenth
street.

Q. How long have you lived here?

A. All my Life.

Q. Do you know John Lee ;

A. T do.

Q. Do you know his reputation for truth and ve-
racity ?

A. T never heard it questioned until after he testified
in this case. .

Mr. CARRINGTON. Do not speak of it then.

Mr. PIERREPONT. That ends that business.

Mr. MERRICK. (To the witness.) Did John Lee
ever say to you thathe did not know John II. Surratt?

A. Yes, sir

Mr. CARRINGTON. Wait a minute. I do not think
the question was asked Mr, Lee, whether he had ever
had any such conversation with Mr. Boss, stating the
time and place *

Judge FISHER. I do not recollect any such ques-
tion having been put to Mr. Lee; but you can ascertain
that by referring to the record kept by the reporter.

Mr. CARRINGTON. I am quite sure no such ques-
tion was asked.

Mr, PIERREPONT. The record will certainly prove
that no such thing-was asked. .

Judge FISHER. I have no recollection of it, and I
suppose it was not put. ‘

Mr, CARRINGTON. I ask your honor, then, to
state to the jury that what Mr. Boss has said is not
evidence.

Judge FISHER.
ever answer Mr. Boss made, in reply to that question,

cannot be testimony, because the witness, whose testi- |

mony he is called to impeach, had no opportunity of
answering in reference to the subject. The timme, place,
person, and circumstances ought all to be specified to
the witness whom it i3 intended to impeach before a
witness can be called to ¢ontradict him.

(To the jury.) Gentlemen, what- |
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Mr. MERRICK.
be stricken out ?

Judge FISIIER.

Mr. MERRICK. We reserve an exception.

Mr. BRADLEY. Your honor will recollect that
John Lee was called back, and was about to go on
the stand, when the question was raised whether we
could recall him for the purpose of putting these in-
terrogatories to him, and it was ruled that we could
not have him recalled for that purpose. We were not .
aware, at the time Lee was on the stand, of any thing
affecting his character in any poible shape; and ib
was only after he left it that we ascertained that he had
made these repeated—as we expect to show—contra-
dictory statements. Your honor then said it was not
the proper time. We now ask that he may berecalled
for the purpose of putting these questions to him, in
order directly to contradict him by a series of witnesses.

Mr. PIERREPONT. It seems that this man Lee
had lived in the city, as my learned adversary haslived
in the city, and nobody seems to have ever heard, until
he testified here, any thing against him. Of course he
cannot be called back now for this purpose. And, be-

Your honor.orders that answer to

Yes, sir.

| sides, I think it proper, if I state it correctly, that your

honor should tell the jury that I do state 1t correctly,
that no wrong inference may be made, that when a
witness 1s to be cailed in relation to a statement which
another witness has made, which seems to differ {from

i the ong that he has made here, the witness himself hos

a right to have the time, place, and circumstances called
to his attention, in order that he may give such ex-
planation as the circumstances and facts will warrant.
Otherwise there is no honest man who may not have
said a thing from which a wrong inference might have
been drawn, and it be inferred that he said a thing
whicl, when it is understood in its true sense, he nevet
did say.

Mr. BRADLEY. Your houor will pardon me; we
make the motion to recall Lee now, because we were
told it was not the proper time to recall him then, and
because we propose to put to him precisely the inter-

*| rogatories which have been thus suggested on the other

side. Mr. Lee was brought here from Mississippi. We
had no notice of his being a witness in this case until
he came upon the stand. = We had no opportanity to
see any one, or to inquire as to his status from any one,
until after his examination ; for while the examination
was going on we were necessarily occapied in court.
The prisoner at the bar was in close custody; he wounld
have had no oppostunity to ascertain any thing in re-
gard to Lee. The question is now addressed to the
discretion of the court, and only to that, whether or
not we have a right to show not only discordant, but
directly contradictory statements made by the witness
out of court, before he was called as a witness, when
we had no opportunity to ascertain the fact, and no in-
formation in_regard to it. If it be necessary, we shall
lay before your honor the affidavits of, I think, five
witnesses in regard to the statements made by Lee to
them, with time, place, circumstances, and person, all
fully stated. If that should be deemed necessary as
the foundation of our motion, we shall be prepared to
do it in a very few minutes. The only question is,
whether it addresses itself to the judicial discretion of
the court. That we have not a right to bring witnesses
to show contradictory statements out of court without
laying that foundation which your honor has so clearly
indicated, is unquestionably true. The right to recall
him is not conceded by the court; the court say we
have no right to recall him; but it is conceded on all
hands that it is within_the judicial discretion of the
judge whether he shall be recalled or not for that pur-
pose. The ends of justice, in our judgment, require
that we should have an opportunity to present before
this jury the history of the witnesses, and each witness
as put upon the stand, so far as legal rules will allow
us to go. We hold that this is entirely within the rules
of law, as well established. It only remains for the
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court to ‘determine, in its diseretion, whether it will
permit the party to be recalled now for the purpose of
laying the foundation for his cross-examination.

Mr. PIERREPONT. He was examined by the mil-
itary commission, and the gentlemen had the record
before them.

Mr. CARRINGTON. Itseems that there is to be no
end of the discussion of this question. It seems to me
it has already been twice discussed before your honor.
Lee was exanmined before the military commission

Mr. PIERREPONT. And here is his printed testi-

mony.

Mi’. BRADLEY. True; but that was not any notice
to us that they were going to call him as a witness here.

Mr. MERRICK. The gentlemen: say there will be
no end to the discussion of this question. It has been
up two or three times, it is true; but, being a question
addressed to the discretion of the court, as new facts
are developed, it presents itself in new phases to your
honor; and what your honor, in the just exercise of
your discretion, at one period of the trial would allow,
at another peréu might not allow. And it is our
duty, to ourselves and our client as well as to your
honor, to ask for the intervention of your discretion in
otir behalf whenever we think a new condition has
arisen which would demand its exercise more impera-
tively than was required in the previous portion of the
examination.

Judge FISHER. Tcannot see that there is any need
for the exercise of any discretion in this matter. On
the contrary, I seethat great trouble will arise cut of it.
If we open the door in this instance, we have got to
throw the door wide open in the case of every witness
on the one side and on the other; and, as I remarked
before when this question came up, and I was asked to
rule upon it generally, if we begin this matter there is
no knowing when the case ever will end. Anybody
can see at a glance that if this witness is to be called
back for the purpose of laying the ground-work of con-
tradicting him, the very witness that is now called for
that purpose, Mr. Boss, or any of the five or half-dozen
that may be called for the purpose—it is said that five
are to be called—may all be contradicted in the same
way, and it would go on multiplying ad infinitum, and
there is no knowing when this case ever would termi-
nate. I do notsee that, unléss we lived a hundred or
a thousand years, a case of this magnitude ever would
be ended under this rule. .

S Mr. PIERREPONT. We have nothing to ask Mr.
0ss.

Judge FISHER. The witness, Mr. Ford, who de-
clined to answer a question a while ago, sends me a
note, stating that he wishes to explain. I have no ob-
Jection to hearing his explanation. :

JAMES R. FORD
again took the stand.

Mr. MERRICK. The court says you can explain
{o?r declining to answer when you were on the stand
efore.
A. T was always a thorough loyal man, always on
the side of the Government.
Mr. PIERREPONT. Isthat all you have to say?
A. Yes, sir.
Q. You refused to state it before, did you not?
A. T did not see the bearing that it had on the case?
Q. Was that your reason ?
é. %’(Ies, sir. 2 h
. Have you always been in sympathy with t
North, and a}éainst the South, in th% w%r ? .4
A. Yes, sir.
Q. Entirely ?
. Yes, sir.
Q. Where have you lived? - )
_A. In Baltimore, and in Washington part of the
time during the war.
Q. You have been connected with Ford’s Theatre ?
A. Yes, sir.

Q. You never expressed any sympathy with the
South, but always in favor of the North and against
the South ? .

A. Yes, sir.

Q. That has been your course?

A. Yes, sir.

Q. But you did not like to tell it just now#

Mr. BRADLEY. If the court will allow me, I
should like to ask Mr. Ford one question: Whether
they have not shown a most substantial interest in
support of the Government by a great benefit which
they contributed to the United States?

Mr. PIERREPONT. You need not answer that.
We are on the subject of feelings—of personal senti-

ment,

Judge FISHER. The witness has only been called
back for explanation.

Mr. BRADLEY. I have no right to ask the ¢ues-
tion but by the consent of the court. I think they
contributed some $2,000 towards the Government.

DAVID H. BATES,

recalled as a witness for the defense.
By Mr. MERRICK :

Q. Have you any telegram addressed to Jacob W.
Van;ierpoel from any of the authorities in Washington
city ?

A. Yes, sir..

Mr. PIERREPONT. We object to the admission of
any such paper. )

Mr. MERRICK. .Your honor will recollect that Mr.
Vanderpoel testified that he came here of his own ac-
cord, without a suggestion or summons from anybody.

Mr. PIERREPONT. He did rot say * suggestion.”

Mr. MERRICK. Turn to his testimony.

Mr. PIERREPONT. Turn to it, and you will not
find those words.

Mr. MERRICK. Possibly not, but you will find the
substance.

-Mr. PIERREPONT. It is certain that there is not
in this record any such thing as would contradict that
paper, and counsel I think will admit it.

Mr. MERRICK. I refer your honor to page 125 of
the record.

Mr. PIERREPONT. That is the very place.

Mr. MERRICK. On that page you will find this in
Mr. Vanderpoel’s testimony :

“Q. How was it known that you knew any thing about it?

“ A, Isaw the trial of John IL. Surrattin the paper, and came on
myself, Isaw that the trial was progressing, and read an editorial
in the New York Herald about it, and came on.

¢ Q. When you came on, what did you do?

“A. I reported myself to Mr. Carrington.

“Q. Withont a summons?

“A. Without a summons.”

That is the passage.
out a summons,

Mr. PIERREPONT. All of which is true.

Mr. MERRICK. All of which is true, but some-
what inconsistent with his having been called here, if
he was so called, by direction from any officer in charge
of the case, and authorized to call him. He says that
he came on reading of the trial of John . Surratt and
reading an article in the paper; he came on himself, of
his own motion. If that does not mean without sug-
gestion—instigated to come by what he saw in the
paper—T cannot understand it. .Then comes, following
1t up, ‘“without a summons.” Instigated to come by
what he saw in the paper and by the knowledge that
the trial was going on, he says he came of himself.

Mr. PIERREPONT. All of which, so far as I under-
stand, is strictly true.

Judge FISHER. The gentlemen need not argue the
question. Wag there any question put to the witness
Vanderpoel calling his attention to Mr. CARRINGTON, or
calling his attention to Mr. P1ERREPONT, or Mr. RinpLm,
or Mr. Wirgox, or Mr. anybody-else, and asking him
whether he had received any notice from him to come ?
If there was, you can contradict him,

He says that he came on with-
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Mr. MERRICK. The question wag put to him if he
came without summons, and he answered, * Without
saummons.”’

Judge FISHER.

mons. -

Mr. MERRICK. Withoutasummons. He came by
summons, as 1 understand it, or it is proposed to prove
that he did—not by a subpecena. If he had been asked
was he not subpeened, he might hiave said, *“ I was not
subpeened ;” but here the question was put, “ Did you
come without summons,” and he says he came of his
own motion.

Judge FISHER. There would be the Jeast fairness
I ever heard of in contradicting a witness in that way.
You pat to him & technical phrase; you asked him if
he came without a summons. He is a lawyer, and
knows what it means. You did not ask him if he
came. without a telegram being sent, or a letter being
written to him by anybody; and non constat (even
admitting that paper in evidence) but that he may
have come on here before, and then afterwards the
{varties conducting the prosecution, finding out that he
nad gone back, may have sent for him.,

Mr. MERRICK. That supposition is excluded by
his examination.

Mr. BRADLEY. This is only part of the proof.
‘We propose to follow up the proof by showing that, in
consequence of the receipt of that telegram, he did
come 1n response to it, and had not been here before.

Mr. PIERREPONT. Well, suppose he did ?

Judge FISHER. Tt is not worth while to argue it.

Mr. PIERREPONT. I want to call your honor’s
attention to this fact, because to my mind this is an
abuse of the privilege of counsel. Itis known to my
learned associate the district attorney, and to the as-
sistant district attorney, that we have had more than
a dozen witnesses here, several of whom, as many as five
or six, have come on of their own motion, have gone
back, and then we have telegraphed for them to come
here. Several are in that condition now, to whom
Mr. Winsown telegraphed yesterday. Could it be at-
tereoted to discredit such a witness because he said he
came on here without a summons ?

Judge FISTIER. Oh,no.

Mr. BRADLEY. But, if yourhonor please, I say it
is no abuse of the privilege of counsel. On theinform-
ation we received from Mr. Schaffer—and I suppose the
gentlemen received it, for Mr. Schaffer wrote to them
as well as to us—we have taken this step. It was our
right and our duty, if this man did come here under
that telegram, (as he said he came without a summons,
not using the word in any technical sense,) to contra-
dict him if we could. We have not transgressed any
. privilege of counsel. Certainly there is noabuse of it.

Judge FISHER. Tt is enough to say that the testi-
mony 138 not admissible.

Mr. BRADLEY. So I understood, and I would not
have said a word but for the unnecessary assault of the
gentleman on the other side.

Mr. MERRICK. T offer the telegram, and ask that
an exception be taken to the ruling of the court refus-
ing to admit it.

The telegram ruled out is as follows :

¢ WASHINGTON, June 20, 1867.

It seems he did come without sum

“B. W. VANDERPOEL,
“Care CAAUNCEY SCHATFER,
‘ Attorney-at-Law, 243 Broadway, New York Cily:
“ Come on immediately. Shall be paid.
“H, C. CARRINGTON,
¢ U, 8. Attorney for the D. C.”

The court took a recess for half an hour, re-assem-
bling at 12:30.
SAMUEL W. OWEN,
a witness for the défense, sworn and examined.
By Mr. MERRIOK :

Q. Where do you reside?
A. 212 Pennsylvania avenuo,

. How long have you resided in this city ?
. About thirty years.
Do you know a person by the name of John Lee ?
. Yes; sir.
. The man who was examined in this case?
. I presume he is the same man.
2. Do you know his general reputation for truth and
veracity—what people say of his character in that re-
spect ?

Mr. PIERREPONT. Before this trial ?

Mr. MERRICK. Or after it either.

Mr. PIBRREPONT. No, before this trial.

A. T have heard it before and since too.

Q. (By Mr. MERRICE.) What do people say of him
as a man ef truth and veracity ?

A. He is not a truthful man, I think, from his repu-
tation.

Q. From his general reputation as a truthful man,
would you believe him on oath ?

A. I do not think T would.

Judge FISHER. Would you believgiiim on his oath,

OPOFOPO

"is the question? o

Mr. MERRICK. From his genera
you believe him on his oath ? 1 .
A. Tt is a pretty tight place to put a man in, on,his

putation would

oath. I think if he was interested in a case it would
be very doubtful. I should hate to take his oath my-
self.

Cross-examined by Mr. PIERREPONT:

Q. Do you know Mr. Lee personally ?

A. Yes, sir.

Q. The man who testified here?

A. T presume it is the same man—John Lee, who was
a police magistrate in this town. He was a detective
at one time.

Q. How long has he lived in Washington ?

A. When I returned from the army I found Mr. Lee
here. I never saw him before that. That was about
1862.

Q. Do you know how long he had lived here?

A. No, sir. He was a detective when I first knew
TS

Q. When was he a police magistrate ?

A. He certainly was a police magistrate two years
ago lagt June.

Q. Tell the jury whom you heard say that they
would not believe him under oath before this trial.

A. T cannot, because I have heard so many.

Q. Can you not tell one?

A, I do not think I could. I would not like to say.

Q. Can you not tell some one whom you heard say
so?

A. T would not if I could, because I do not remem-
ber one now.

Q. Do you not think he could tell the truth on oath?

A. He might do so if he had no object the other
way.

(3,’. Do you tell these gentlemen that you would not
believe him testifying under oath ? K

A. T certainly would not take his oath if I thought
he was interested.

Q. Do you tell these gentlemen you would not be-
lieve him under oath ?

A. T shall answer the question to suit myself.

Q. Wait one minute; perhaps youwill not; you may
have to answer it as the court directs you.

A. That may be; but I shall not do any thing that
will commit me.

Q. I do not want you to do so, certainly. Do you
say to the jury that you would not believe him under
oath ?

A. If T was a juror, I would not take his oath.

Q. You say you would not -believe him under oath ?

A. Yes, sir.-

Q. Before this trial whom did you hear say they
would not believe him under oath ?

A, I canuot tell you.

Q. Can you not tell any one ?
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Q. You do not know of any one?.

A. I cannot name any. I know Mr. Lee, met him
often and in various companies.

Q. ITave you been at all intimate ?

A. T met him every day for a good many years, at
Jeast for a year or two, when he was about in the neigh-
borhood where I resided.

Q. You cannot give us the name of a man you heard
say this of him?

'A. No, sir; I cannot.

By Mr. MerRICK :

Q. I understand you to say you cannot givethe name
of a man, but that was generally said of him ?

A. Yes, sir.

By Mr. PIERREPONT :

Q But you cannot tell now one man that said it,
can you? L

A. No, sir; I do notknow that I can.

T. G. CLAYTON,
2 witness for the defense, sworn and examined.
By Mr. MERRICK :

Q. Where do you reside ?

A. On Massachusetts avenue, between Fourth and
Fifth streets. )

Q. How long have you resided in this city ?

A. T have resided here since 1854.

Q. What is your present business ?

A. During the winter and this spring I have been
connected with my son in the patent business. Prior
to that time I had been acting as a justice of the peace
in the second ward. 1

Q. How many years had you acted as a justice of
the peace? 3

A. T was appointed on the 14th of February, 1862,
by Mr. Lincoln, and have continued, with a slight in-
termission when my commission run out, until the
present time. I am still in commission.

Q. Do you know a person by the name of John Lee,
who was a witness in this case ?

A. 1 do. °

Q. Do you know his general character for truth and
veracity ?

A. I knew Mr, Lee by reputation during the greater
part of the time that I was in that ward, until 1865—
the commencement of the year, say on the 14th of I'eb-
ruary, when my commission ran out. I only knew
him then by reputation, and perhaps had seen him, but
not to know him. Since then I have known him per-
sonally.

Q. What do the people generally say of him as a
man of truth?

A. T have heard a good many speak unfavorably of
John Lee, or Jack Lee, as they familiarly call him,
during that peried.

Q. What would you say his general character was,
from what you have heard people say of him? What
verdict do the community in which he lives pronounce
.upon him as a man of truth?

A. T have heard a great many say they would not
believe him.

Q. From what you have heard said of him as a man
of truth—not from your own knowledge of him, but
from the verdict that the people among whom he lives
have passed upon him as a man of truth—would you
believe him on oath?

A. If I took his reputation I should say not.

Cross-examined by Mr. PIERREPONT :

Q. Tell us whom you have heard say they would not
believe him under oath ?

A. T do not know whether I could point out indi-
viduals, because it was a general thing in my office
during the time I was presiding there.

Q. Among those numbers can you not tell us the
names and residences of some four or five?

A. T might perhaps mention correctly, but I might
make a mistake and give the name of a party that 1
would not wish to implicate, because I never expected
such a thing as to be called here.

-Q. But we want to know them and where they live,
in order that we may see what they think abouat it;
and if you can give us their names we shall be obliged
to you.” We may want to call them, and I do not know
how to call them without knowing their names and
places of residence.

A. T should not like to risk giving names, because I
might make & mistake, although I might give some
names that would be correct ones. I never supposed
for a moment that sach a case as this would come up.

Q. Can you give us the name of anybody whom
you heard say that he would not believe Lee under oath
—1I mean before this trial ?

A. The only one person that I remember, that I
could give positively, is Mr. William Magee.

Q. Where does he live?

A. His place of business is on E street?

Q. What is his business ?

A. He keeps a restaurant and bowling saloon.

Q. Do.you know whether he had any difficulty with
Lee? Sk
A. I do not know that he had any difficulty with
Lee personally ? :

Q. You did not hear of it?

A. No.

Q. Is that all ?

“A. T would not like to be definite, becanse I might
give half a dozen names and perhaps be mistaken in
the remembrance of the men.

By Mr. MERRICK :

Q. I understand you to say, that although you can-
not give the particular names, yet such was the general
talk about him?

A. Yes, sir; in my office frequently.

- JOSHUA LLOYD,
a witness for the defense, sworn and examined.

By Mr. MERRICK :

Q. Where do you reside ?

A. On Capitol Hill. ;

Q. What have you been engaged in during the past
five years, or since the war?

A During the war I was under Colonel O’'Bierne,
the provost marshal here, as a detective at the depot.

Q. Were you a member of that force at that time?

A, Yes, sir.

Q. Do you know John Lee, who testified in this case?

A. Yes, sir.

Q. Was he a member of that force at that time?

A. Yes, sir.

Q. Did John Lee cver state to you, just after the
assassination of the President, at the Kirkwood ITouse,
in the city of Washington, that be did not know Sur-
ratt, and had never seen him? You need not answer
the question unless the court tells you to do so.

Mr. PIERREPONTS® Dornot answer.

Mr. MERRICK. Your honor, Isuppose, rules it.out.

Judge FISHER. The guestion is objected to and
ruled out, because the foundation for it has not been laid.

Mr. MERRICK. Wereserve an exception. (To the
witness.) Do you know John Lec’s general character,
what people said of him in the force where he was, as
a man of truth?

A. Yes, sir.

Q. Now, tell the jury what those people said about
him, whether he was a truthful man or a man who
would lie®

A. I do not think there was a man on the force who
wonld believe him on his oath. ,

Q. From what the men on that force said about him
as a man who would tell the truth or a lie, would yoit
believe him on his oath?

A. I do not think I would.
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Cross-examined by Mr. PIERREPONT.

Q. Do you not suppose he could tell the truth?

A. T suppose he could.

Q. Do you suppose that, if he was called to speak
in u motter in which he had no interest to speal
falsely, he would be more likely to speak falsely than
truly?

A. T think he would.

Q. Then if he should come to you and make a state-
ment of any fact, you would take it for granted it was
false, would you?

A. Yes, sir; I have done so.

Q. And always did so, did you not?

A. Yes, sir.

By M. CARRINGTON :

Q. Were you on the same force with him ?

A, Yes, sir.

Q. Ilow long were you brother officers together ?

A. T cannot exactly say ; perhaps a year, perhaps
more.

Q. You acted together a year or more?

A. Yes, sir; I was on the force before Mr. Lee was
there.

Q. Did you then entertain the same opinion of him
that you have expressed here ?

A. T canght him in so many falsehoods

Q. That is not exactly responsive to my question. I
ask did you have the opinion of liim then that you
have now and that you have now expressed ?

A. Yes, sir.

Q. Did you make complaint of him?

A. Tdid.

Q. To whom?

A. To Colonel O’Bierne.

Q. After you made complaint to Colonel O'Beirne, did
he remove him from office ? .

A. No, sir.

Q. IIe continued him in his service notwithstanding
your complaint?

A. OF course he did. .

Q. Were you a witness before the military commis-
sion ?

A. Yes, sir.

Q. Was Lee a4 witness there?

A. I believe he was.

Q. Was Lée employed by the authorities to aid in
the investigation of the assassination of the President ?

Mr. BRADLEY. I do not know how that can af-
fect either the inquiry or the character.

Mr. CARRINGTON. Certainly it seems to me to
be responsive. The other side are assailing his general
reputation for veracity. The witness was co-operating
with him, continued in service with him, and he was
endorsed, notwithstanding the complaints of this wit-
ness, by Colonel O'Beirne, and was employed by the |
Government in one of the most important duties which
could be devolved upon a public officer. (To the wit-
ness.) Now, I ask you if you and he did not act in
this matter? Were you not engaged in searching out
the persons who were suspected of being the assassins
of the President ?

A. Yes, sir.

Q. And Lee at the same time ?

A. Yes, sir; in different parts-of the-coumtry. We
met at Bryantown.

. Has there ever been any difficulty between you
and Lee?

A. Never in our lives.

Q. Did not Lee complain of you to-Colonel O'Beirne ?

A. He may have.

Q- Did he notcharge you with falsehood before Col-
onel O'Beirne ?

A. I never heard of that.

Q. Did you not know that he did make complaint
against you of any kind ?

A, T never heard of it.

By Mr. PIERREPONT :

Q. You have spoken of his trait of never speaking
the truth when he came to you; did he prove to be a
truthful man in the business he was engaged in ?

A. Not that T know of.

Q. It was not necessary that you should have such a

man as detective, was 1t ?

A. It might have been, but it did not come under
our notice.

Q. Was it not important as a detective to bring
useful information, or was false better?

A. Truthful information was desirable.

Q. He never told any truth, did he?

A. 1le never told any to me that I know of.

By Mr. MERRICK :

Q. You say that you reported him to Colonel
O'Beirne?

A. Yes, sir,

Q. Was he not removed by Colonel O’Beirne?

A. Yes, sir.

Q. What was he removed for?

A. Something about a horse in Maryland, I believe.

Q. What about a horse ?

Mr. PIERREPONT. That will not do.

Mr. MERRICK. I am answering your cross-exami-
nation.

Mr. CARRINGTON. We said nothing about a horse.

Mr. MERRICK. You said he was unot removed,
and I want to show that he was removed, and why.

Mr. PIERREPONT. You cannot ask him about
that here.

Mr. CARRINGTON. Unless you go into the trial
of the horse case, and that is usually very exciting.

Judge FISHER. The question is not in reply to the
cross-examination.

Mr. MERRICK. The question was as to Lee’s re-
moval by Colonel O’'Beirne.

Mr. CARRINGTON. T showed that he had con-
tinued him in office, notwithstanding the complaint of
this witness. .

Judge FISHER. Now, the defense may show that
he was removed by Colonel O’Beirne; but that is the
end of it.

Mr. MERRICK. And for what cause. The question
was, Did he remove him because of his complaint.

Mr. CARRINGTON. Not at all. I simply asked
whether he had not been continued in office and trusted,
notwithstanding the complaint of this witness. Now,
all that would be responsive to the cross-examination
would be, whether in point of fact he was removed.
As for the cause, your honor will see at once that would
introduce a collateral issue.

Judge FISIIER. As to the cause, you had better
inquire of Colonel O’Beirne.

Mr. MERRICK. Then I will send -for Colonel
O’ Beirne.-

CHARLES KEMBEL,
a witness for the defense, sworn and examined.

By Mr. MERRICK:

. Where do you reside ?

. In Washington city.

. How long have you lived here?

. All'my hfe.

. What is your occupation?

. Constable. c .

. How long have you been in that office ?

Fifteen or twenty years.

. Do you know a man by the name of John Lee,
who has testified in this case?

A. T know him,

Q. Do you know what people say of him, as a man
who tells the trath or teils lies?

A. Some people speak pretty hard about him.

Q. What is the general opinion ?

Mr. CARRINGTON. Stop a moment.
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uestion is, whether he has heard his general character
{for veracity discussed.
A. T have heard several #peak of him pretty rough.
Mr. PIERREPONT. Do you mean before this trial ?
A. Yes, sir.
Mr. BRADLEY. And since, too.
A. More people since than before.
Mr. CARRINGTON. You need not speak of any-
thing yow have heard since.
Mr. MERRICK. From what you have heard said

- of him, what is the general opinion which makes his

character in the community in which he lives—his rep-
utation before this trial as to truth and veracity ?

Mr, PIERREPONT.
to be whether he knows his character for truth and
veracity.

Judge FISHER. The first question is, Whether he
has heard his character and reputation for veracity dis-
cussed among the people who are acquainted with him.

Mr. MERRICK. Very well, I will put that ques-
tion': Have you ever heard John Lee's character for
truth and veracity discussed among the people among
whom le lives, or who are acquainted with him 7

A. I never paid any particular attention, but I have
heard some people speak very hard about him. I was
never very intimately acquainted with Mr. Lee until
he got his appointment as magistrate.

Q. I do not ask about your personal acquaintance ;
I want to know what other people say of him. Sup-

pose he was a man that you did not know any thing |
about, and had never seen; the question is, What do |

people whom you know say generally of John Lee?
Does he tell the truth, or does he lie? I ask the ques-
tlon in regard to what youn heard before this trial ?

A. T have not heard 1t so frequently spoken of be-
fore the trial as I have since.

Q. Did you hear it spoken of before the trial?

A. T have heard some people speak hard of him be-
fore the trial.

Mr. PIERREPONT. What “some people” said is
not the question.

Judge FISHER. We want to come at his general
reputation.

Mr. MERRICK. (To the witness.) You say you
haye heard his character discussed ?

A. I have heard people speak casually of John Lee.

Q. What was the general opinion, thus casnally ex-
pressed, in regard to his being a man of truth or a man
of falsechood 7

Mr. PIERREPONT. Do not answer. This witness
has not yet stated that he knows what the general
opinion was. He seems only to have heard two or
three people speak about it.

Judge FISHER. Answer the question.

A. Some people say he is a. damned rascal-—

Judge FISHER. Do not speak of what some people
say, but what the general opinion is,

Mr. MERRICK. I think I can explain the question
to the witness to the satisfaction of the court; if I do
not, the counsel and the court will stop me. We only
want to know what was generally said when the ques-
tion of his truth or veracity arose. .

Mr. PIERREPONT. We do not want that, and I
submit that yeur henor has twice ruled upon it.

Mr. MERRICK. If I depart from what your honor
has ruled, T do it in ignorance. I desire to follow your
bonor’s ruling..

. Mr. PIERREPONT. This witness should be asked
if he does know the general reputation that this man

ore for truth and veracity; and as yet he has said
he does not; that is, so far as he has said any thing. Ie
has only heard particular persons speak. :

Mr. MERRICK. It is not necessary that a whole
and entire community should express such an opinion.

t1s enough if a dozen persons, or a half-dozen, in a
¢ommunity, al different times, casually discussing an
Individual upon this subject, pronounced that opinion.

Mr. PIERREPONT. *(eneral repute” is the law.

I suppose the simple question |

Mr. MERRICK. General repute is formed by svhat
is the general opinion expressed when the subject is
discussed. It is scarcely ever the case that a man with-
out taint has his veracity questioned in a community.
That being so, when the veracity is questioned in a
discussion, the inquiry to know how far you can rely
upon that man's oath s what is the verdict pronounced
when this thing is discusssed.

Mr. PIERREPONT. Have not these questions been
settled a great many times over, and is not the first
question Whether he knows the man’s general reguta-
tion for truth and veracity ? And must not that neces-
sarily be answered before he can say any thing else?

Judge FISHER. That is the first question, and it is
very easy for a witness to answer it.

Mr. MERRICK. Very well; then I will ask him
again. Mr. Kembel, state to the jury if you know
what was generally thought of John Lee as a man of
truth and veracity.

*Mr. CARRINGTON. I object to that. What was
tho]?ght of him is not the question, but what was said
of bim.

Mr. MERRICK. Very well. What was said of him ?

Mr. PIERREPONT. ~ The first question is, Whether
he knows Lee’s general reputation. ]

- Judge FISHER. That is the preliminary question.

Mr. BRADLEY. The Supreme Court of the United
States, I think, three years ago, settled the form of the

uestion.

Judge FISHER. Leb us see what the decision is.

-Mr. BRADLEY. With the indulgence of the court,
I will go to my office and get it.

Mr. MERRICK. Then we will suspend for the pres-
ent, or I can go on with Colonel O’Beirne, who I see is

here.

Mr. PIERREPONT. Does this subject of the mode
of examining a witness to impeach require any new dis-
cussion ? Is it not an old, settled matter.?

Judge FISHER. Itseems to me it1s so; but Mr.
BraDpLEY thinks there is some new light thrown upon
it by a recent decision of the Supreme Court of the
United States in the last two or three years, and of
course we must bow in deference to that authority if
there is any such decision.

Mr. PIERREPONT. Certainly, if there is any new
light thrown upon it.

Mr. CARRINGTON. Your honor will observe that
any detective or any exccutive officer is very apb to
have something said against his character by persons
casually. I suppose tlereis no officer charged with -
the duty of arresting parties for crime that has not had.
something said against him.”

Judge FISHER. That argument had perhaps better
be addressed to the jury than to the court. Suppose
you go on in the ordinary way with this witness, and
if the recent decision of the Supreme Court of the
United States should be found to vary from what I con-
ceive to be the established rule, I will conform myself
to it. The first question to be put is, Are you acquainted
with the general character or reputation of the witness
sought to be impeached for truth and veracity in the
neighborhood in which he resides, or has resided at
any time?

Mr. MERRICK: Oramong the people wherehelives.

Judge FISIIER. Yes, general reputation among
those who know him.

Mr. MERRICK. I wanted that in, because police-
men are sometimes nomadic.

Judge FISHER. His neighborhood is wherever he
circulates. Then, if the witness answers that question
in the affirmative, the next question is, What is the
man’s general reputation for truth and veracity ?

Mr. MERRICK. (To the witness.) You hear the
question now. Do you, or not, know John Lee's gen-
eral reputation among the people who know him, or
where he resides, as a man of truth and veracity ?

A. Well, sir, when he was first appointed magis-
trate——
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Judge FISHER. That is not it.
know about his reputation.

I am going to explain. I have heard people
speak of him in that way pretty hard.

Judge FISHER. You are to answer what is the
general reputation which he has in the community
that know him.

Mr. PIERREPONT. The question is whether you
know what that general repitation is.

Mr. MERRICK. (To the witness.)
what«general reputation means ?

A. From what I have heard, I should not think it
was very good.

Q. Do you know it?

A. Only from other people’s say-so.

Mr. MERRICK. Of course reputation is made up
of what other people say; and when you are asked,
*Do you know his general reputation for truth and
veracity,” it is asking you in another shape, Do you
know what people generally say about him?

Mr. CARRINGTON. Not what a few may have
said, but what people generally say.

A. T have heard people say he was pretty hard;
that is all.

Mr. PIERREPONT. Then you dosnot know what
his general reputation is—what people generally say.

A. T cannot answer that. Idoknow. I onlyknow
what I have heard other people say.

Mr. MERRICK. That is general reputation. You
know what other people say, do you not?

A. T do.

Q. (By Mr. Prerrerort.) Do you know what they
generally say, or what only a few say ?

A. T have had people’s business to do, and I have
spoken about carrying their business before Lee, and
they said no, they would not trust him.

Mr. PIERREPONT. That is not reputation for
truth.

Judge FISHER. O, no; that will not do.

Q. (By Mr. Merrick.) Have you heard people
speak of him as a man of truth or falsehood ?

A. T have heard people say they would not believe
him.

Mr. MERRICK. Now, I submit, that will do.

Mr. PIERREPONT. No; that is not answering
the question of his general reputation. You can find
people who would say they would not believe any-
body; but that does not make general reputation.

Mr. MERRICK. My colleague has brought in the
authority to which he referred.” I have not had the
opportunity of looking at the opinion very carefully ;
but I will read what the court says on the subject, as
it may serve to enlighten us on this question. I read
from the decision in the case of Teese et al. vs. Hunting-
ton et al., in the 23d volume of Howard's Reports :

State what you

You know

“ After the defense was closed, the plaintiffs offered evidence to
impeach one of the witnesses, who bad given material testimony for
the defendants. When called, the impeaching witness stated that
he knew the witness sought to be impeached, and knew other per-
sons who were acquainted with the witness, and that they both re-
sided in the city of Sacramento; whereupon the counselof the plan-
tiffs put the question, * What is the reputation of the witness for
moral character?’ To that question the connsel of the defendants
objected, on the ground that the inquiry shounld be limited to the
gencral reputation of the witness for truth and veracity, with the
right to put the further inquiry, whether the witness testifying would
believe the other on his oath; and the court sustained the objection
and rejected the testimony.

“No reasons were assizned by the court for the ruling; and of
course the only point presented is, whether the particular question
propotunded was properly excluded. ®

“Qourts of justice differ very widely whether the general reputa-
tion of the witness for truth aud veracity is the true and solc crite-
rion of his credit, or whether the inquiry may not properly be |
extended to his entire moral character and estimation in society,
They also differ as to the right to inquire of the impeaching witness |
whether he would belieye the other on his oath, All agree, how-
ever, that the first inquiry must be restricted either to the general
reputation of the witness for trnth and veracity, ¢r to his general
eharacter ; and that it cannot be extended to particular facts or
transactions, for the reason that, while every man is supposed to be
fully prepared to meéet those general inquiries, it is not likely he
wouid be equally so without notice to answer as to particular acts.

“ According to the views of Mr, Greenleaf, the inquiry in all cases
should be restricted to the general reputation of the witness for |

—

»
truth and veracity; and he also expresses the opinion that the
weight of authority in the American courts is ag.inst atlowing the
question to be put to the impeaching witness, whether he would be-
Jieve the other on his oath. In the lust edition of his work on the
law of evidence, lio refers to several decided cases, which appear to
support these positious ; aud it must be admitted that some of these

| decisions, as well as others that have since bLeen made to the samo

effect, are enforced by reasons drawn from the analysis of the law, to
which it would be difficult to give any satisfactory auswer.”

The learned judge from whose decision I read then

| B H e
quotes a large number of authorities in various courts

in the United States, many of them from New York.

“On the other hand, a recent English writer on the law of evi-
dence, of great repute, maintains that the inquiry in such cases
properly involves the entire moral character ot the witness whoso
credit is thus impeached and his estimation in society, and that
the opinion of the impeaching witness, as to whether le is entit'ed
1o be believed on his oath, is also admissible to the jury.” 2 'Taylor
Ev., secs. 1082, 1083,

¢ That learned writer insists that the regular mode of examining
into the character of the witness sought to be impeached is to ask
the witness testifying whether he knows his general reputation;
and, if so, what that reputation is, and whether, frem such knowl-
edge, he would believe him upon his oath. In support of this modo
of conducting the examination, he refers to several decided cuses,
both English and American, which appear to sustain the views of
the writer.”

Then reference is made to a number of decided cases
in England, South Carolina, and Mississippi.

Judge FISHER. The view of Mr. Taylor is pre-
cisely the view I entertain myself, and shall continue
to entertain, unless it shall be modified by a decision
of the Supreme Court of the United States. The first
question is as to the knowledge of the witness about
to be examined in reference to the general reputation
for truth and veracity of the witness who has hereto-
fore been examined, and whose testimony is sought to
be impeached. If he answers that in the affirmative,
that he is acquainted with his general reputation for
truth and veracity, then he is allowed to give in evi-
dence what that general reputation is; but it must be a
general reputation. Itcannot bea reputation with aféew
individuals, for there is scarcely a man in this land of
whom the tongue of defamation has not spoken. It is
$0 as to our most distinguished men. Some people will
always be found who, even in regard to Washington or
Lincoln, would not believe either of them, perhaps, on
his oath. I have heard the thing said of Henry Clay
and Daniel Webster.

Mr. MERRICK. Your honor's remarks are very
just on that subject.

Judge FISHER. It will not do to give what some
people say : you must have the general reputation, the
preponderant weight of reputation that is given to the
individual among the people who know him.

Mr. MERRICK. Taylor’s view, however,is, I think,
a little bit different, if I do not misunderstand it, in
this respect, that he allows the character generally to
be inquired into, and does not restrict it to character
for truth and veracity.

Judge FISHER. T know the English rule is some-
what different from ours.

Mr. MERRICK. There is a difference in that par-
ticular, but I think our courts are now progressing very
rapidly over all the barriers of evidence towards the
English rule. -

Mr. BRADLEY. The rule is different in different
States, but this controls us.

Mr. MERRICK. I will read further:

“Both Mr. Greenleaf and Mr. Taylor agree, however, that the im-
peaching witness must be able to state what is generally said of the

other witness by those amoung whom he resides and with whom
heo is chiefly conversant, and in effect admit, that unless he can so

speak, he is not qualified to testify upon the subject, for the reason ,

that it is only what is generally said of thewitness by his neighbors
that constitutes his general reputation.”

Conforming very much to what your honor has sug-
gested.

“To that extent they concur, and so, as a general remark, do the
authorities which on the one sido and the other support these re-
spective Theories ; but beyond that, the views of these commentators,
as well ag the authorities, appear to be irreconcilable.

¢ In referring to this conflict of opinion among text-writers and
judicial decisions, we have not done so because there is any thing
presented in this record that makes it necessary to choose between
thém, or even renders it proper that we should attempt at the pres-

‘
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ent time to lay down any general rule upon the subject. Onthe
contrary, our main purpoge in doingso is to bring the particular
question exhibited in the bill of exceptions to the test of both theo-
rios, in order to ascertain whether under either rule (f practice it
ought to have been allowed. Under the first mode of conducting
the examination, it is admitted that it was properly rejected, and,
we thiok it was equally improper, supposing the other rule of prac-
tice to Le correct. Whenever a witness is called to impeach the
credit of another, he must know what is generally said of the wit-
pess whoso credit is impeached by those among whom the last-
named witness resides, in order that he may be able to answer the
jnquiry either as to his general character in the broader sense, or as
to his general reputation for truthand veracity. IIe is not required
to speak from his own knowledge of the acts and transactions from
which the character or reputation of the witness has been derived,
nor indeed is he allowed to do so, but he must speak from his own
Lnowledge of what is generally said of him by those among whoem
he resides, and with whom he is chiefly conversant.”

Mr. PIERREPONT. We all agree then ?

Mr. MERRICK. I do not know that we differ, ex-
cept upon terms. I find, however, that this opinion
goes further than I had supposed the Supreme Court
went, for although it is not decided as a question di-
rectly arising in the record, this opinion evidently in-
dicates thal the judges are inclined to adopt the Einglish
rule, and allow the 1n_guiry to be as to the witness’s gen-
eral character. I did not suppose this decision went
50 far as that.

Judge FISHER. I think we are agreed on this
point. ;

Mr. MERRICK. (To the witness.) Now, Mr. Kem-
bel, can you tell whether or not you can-say what is
generally said with regard to Lee as a man of truth
and veracity ? I suppose I can put it in that way ?

Judge FISIER. I do not know that that makes
any difference. (To the witness.) What is hisreputa-
tion for truth and veracity among those who are ac-
quainted with him ? If you can speak of that, speak;
it not, not. : -

A. I only heard people speak badly of him.

Q. (By Mr. Merrick.) What is generally said ?

Mr. PIERREPONT. e seems not to know his gen-
eral reputation. N

Mr. MERRICK. The witness, I think, migunder-
stands me in this particular : he seems to think that I
am asking whether he has heard people say what Lee’s
general reputation is. That is not the question. We
do not ask what other people have ever said as to what
his general reputation was, but we are asking whether
or not this witness knows what people generally say.
Do they generally say he lies, or do they generally say
that he tells the truth?

Mr. PIERREPONT. If he has heard but two or
three persons, or three or four, that is not general repu-
tation. If he knows the man’s general reputation, he
can say so; and if he does not know it, hé cannot
speak of it.

The WITNESS. I have heard a great many since

‘the trial has been going on.

Mr. MERRICK. Before this?

A. T have heard several speak of him since the trial
very hard; more since the trial than before.

Q. You have heard several speak of him before this
trial.  Who were those you heard speak of him; per-
s0ns in his own company in the police force?

Mr. PIERREPONT. = Wait a minute. Let us find
out first whether he knows the general reputation.

Mr, CARRINGTON. I submit that this witnesshas
already stated enough to satisfy the court that he can-
not speak of the general reputation of the witness Lee.
He says since the present trial he has heard him fre-
quently spoken of; but previous to the trial he only

eard several persons speak———

Mr. MERRICK. He did not say “only;” he said
“several.”

Mr. CARRINGTON. I submit that according to
the decision of the Supreme Court, reported in the case
to which the counsel has referred, the witness cannot
speak to the general reputation of the person whom he
Is called to impeach, Of course the witness does not
know the technical meaning of the term *general
reputation” without some instruction from the court.

T understand this witness to say distinetly that pre-
vious to this trial he heard several persons speak of
John Lee. If so, it is not general reputation.

Mr. MERRICK. I do not know about that.

Mr. BRADLEY. I understand him to say thab
wherever he has heard the subject spoken of, it has
been in one direction; and, although not generally
spoken of, yet he has heard it spoken of in one direc-
tion. I suppose that is admissible.

Judge FISHER. There is one of three things thab
must be set down as certain. Every man who is
known at all in any community either has a general
reputation for truth and veracity, or he has a general
reputation for want of truth and veracity, or else he has
got no reputation at all. If he has no general repu-
tation in that respect, it cannot be spoken about. If
he has a general reputation for the want of trath and
veracity, it can be spoken of; or if, on the other hand,
he has a general reputation for truth and veracity, that
may be spoken about; not otherwise. And it must be
a general reputation—that is, a reputation which the
community at large have put forth concerning him in
that particular. (To the witness.) Now, you can speak
of that—what the community at large, who were ac-

uainted with him,say about him for truth gnd veracity.

The WITNESS. Well,-sir, I heard but very few °
people speak of him before this trial.

Mr. PIERREPONT. That ends the inquiry.

The WITNESS. Since this trial I have heard a

reat many:

Mr. CARRINGTON. Stop, sir.

Judge FISHER. If you heard very few people
speak of him before the trial, you cannot speak as to
his reputation generally among the community. .

Mr. MERRICK. Now, I propose to ask if the wit-
ness knows what is generally said of Lee since this
trial commenced.

Mr. CARRNGTON. We object to that, of course.

Mr. MERRICK. I submit this consideration only,
and shall not take up the time of the court in arguing
it. A man living in a community may have a general
reputation for truth because it is never questioned. e
really has no reputation one way or the other, and‘
wherever he has no reputation one way or the other it is
a reputation generally for truth, because a man must be
a bad man before the community begin to question him,
unless he be some public character like those to whom
your honor has referred, and in those cases, because of
bitterness of feeling on account of party relations, ex-
pressions of hostility and comment were evoked which
the parties making them did not really feel, but made
to produce results. A private individual never has his
reputation assailed for truth and veracity in a com-
munity until it is really gone. He may not have it
assailed at all until some event occurs that causes it to
be discussed. When that event occurs, it is discussed,
not in connection necessarily with that event, and the
event which produces the discussion does not found the
basis of the opinion which is entertained ; but the event
simply evokes the o&fmiop previously formed, but not
previously expressed. A man must havesome occasion
10 speak of an individual, or else he will say nothing.
The occasion arises in a trial, if you choose. Anin-
dividual is examined in that trial, and that gives
rise to a discussion. That discussion is not founded
simply on what he says in the tirial; the opinions ex-
pressed are not founded on what the witness has testi-
fied to at the trial; but the discussion goes back and
investigates his previous character, and the opinion is
founded on what was previously thought of him, and
the whole community may be surprised by a sudden
expression of an opinion, entertained by all, but pre-
viously silent as to the witness, Such may be the case
here.  Now, I ask this witness if he knows what is
said of John Lee since this trial, and then we may go
‘on to investigate whether the opinion thus expresfed
was founded exclusively on what was said in the trial,
or whether it was an opinion that had relation back,
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and people said they always knew that he was not a
man of truth 1

Mr. PIERREPONT. T wish to say a word

Judge FISHER. I do not want to hear any argu-
ment on the subject. Whilst I preside in this court I
do not intend to allow any man’s character to be damned
or sanctified simply by the rumors or talk that may be
had in relation to any testimony he may have given in
any particular case. It will not do to tear down the
barriers of justice, and there would be no truth or jus-
tice arrived at in any case by such a course. That is
my opinion, and I shall entertain it until I am over-
ruled by some paramount authority. There is no use
in discussing it further.

Mr. MERRICK. I only wanted to present our views
on the subject, and I take an exception to your honor’s
ruling. Now, I will ask of the witness this question:
Did Johvo Lee say to you at the office of Tidgar Bates,
in this city, within a year past and before Surratt was |
brought here, that he did not know Surratt, and had
never seen him ?

Mr. CARRINGTON and Mr. PIERREPONT. We
object.

Judge FISHER. That same question was put to an-
other witness and ruled out because no foundation had |
been laid for it. -

Mr. MERRICK. We except to your honor's ruling.
We have no other question to ask Mr. Kembel.

Mr. PIERREPONT. We have none.

FREDERICK CALVERT,

a witness for the defense, sworn and examined.

By Mr. MzrrIcK :

. Where do you reside ?

. 115 Pennsylvania avenue, in this city.

. IIow long have you lived here ?

. I have lived in Washington all my life.

. Where are you employed now ?

. In the War Department-—the Adjutant General’s
office.

Q. How were you engaged daring the war?

A. In the forepart of the war I was in the service ;
after leaving the service, I was employed as quarter- {
master for the engineer department at Fort Ithan
Allen.

Q Do you know a man by the name of John Lee,
who has testified in this case ?

A. T do.

Q. Do youknow what his general character is among |
those who know him for truth and veracity ? i

A. Asfar as T know

Mr. PIERREPONT. Wait. The question iswhether
you know his general reputation.

Mr. BRADLEY. Among those with whom he asso-
ciated.

Mr. PIERREPONT. Not whether you know your-

POPOPO

self.

Mr. MERRICK. Let me ask another question first.
Was Mr. Lee employed under O’Beirne ?

A. e was.

Q. Were you in that occupation also?

A. T was.

Q. Now, state whether you know what Lee’s general
reputation among the men that he associated with was
for being a man of truth or being a man of falsehood.

A. Yes, sir; I know it.

Q. Now, be so good as to state what that general
reputation was.

A. He seemed to be doubted in almost every thing
he did up.there. His reputation was generally bad
among the men

Q. Would you believe him on hisoath, from his rep-
utation, not from what you know yourself?

Mr. CARRINGTON. I object, unless your honor has |
decided that question.

Judge FISHER. What is the question?

Mr. CARRINGTON. Whether the witness can ex- |

press the opinion that he would not believe the person
whom le is called to impeach on oath. Is not that a
question for the jury?

Judge FISHER. Theruling to which I have always
been accustomed is to allow this to be asked: Whether,
from the reputation and character of the witness for
veracity, you would believe him upon his oath ¢

Mr. CARRINGTON. T am familiar with your hovor's
ruling on that subject. I remember making the poing
before your honor on a previous occasion and you de-
cided against me, stating that it was cempetent, if the
witness knew the general reputation of the person he
was called to impeach and had heard it assailed, to ex-
press his opinion whether he would believe him under
oath. I made the point that that was transferring the
witness from the witness-stand to the jury-box, because
it was for the jury to see whether they would believe
the witness on oath in view of all the facts. Now, it
seems to me that in the very case to which the gentle-
man has called attention, the Supreme Court of the
United States, if they have not expressed, have inti-
mated that opinion.

Mr. MERRICK. If you will take what that court
has intimated, I will agree to it. I will be very glad
to take the intimation there.

Mr. CARRINGTON. It strikes me that upon prin-
ciple that is the correct view of it. It seems to me
that upon authority at least it is a question worthy of
the consideration, because according to the analogies of
the law

Judge FISHER. The fact which you wish to arrive
at and which you wish the jury to know is, whether
this man has possessed such a reputation among the
community where he lives as that people would gen-
erally believe hini on hisoath; and you can only do it
by witnesses. .

Mr. CARRINGTON. Your honor will pardon me.
The point I make is this: It is for the jury to say
whether they believe the witness Lee upon oath; an(?,
in order to decide that question, they must determine
upon the testimony of the witnesses who have been
examined to that point. Whether the jury, in form-
ing their opinion, can be enlightened by the opinion
of the impeaching witnesses, is the question. I sub-
mit that it is contrary to the general rale of evidence
that a witness should express his opinion upon any
subject. The exceptions to the rule are as well estab-
lished as the rule itself. An expert may express his
opinion upon subjects with which he is familiar; and
a witness, it has been held, may express his opinion
whether a person is insane or not, having testified to
facts within his own personal knowledge; but whether
itis proper, whether it is an exception to the general rule
of evidence, that a witness who is called to fmpeach
another may not only state to the jury facts tend-
ing to impeach his testimcny before the jury, but his
own opinion as to whether that witness is worthy of
credit or not, your honor will see is a matter worthy
of very grave consideration. Surely, when we un-
dertake to assail the reputation of a witness for truth
and veracity, when the avowed purpose is to make the
impression on the mind of the jury that he has sworn
falsely in regard to a question of life or liberty, it seems
to me that we should adhere strictly to the rules of evi-
dence. Where is the reason for allowing an exception
to the general rule? If a witness cannot be permitted
to express an opinion for the purpose of depriving a
man of his life or his liberty or of his money, where a
question of dollars and cents is concerned, why should
a witness be allowed to express his opinion in regard to
the character of another witness in regard to his moral

‘qualities, which are the most important and of which

all men raised in a christian community are most sen-
sitive! If this jury, from all the facts, should say that
they do not believe John Lee upon oath, it is their
province to do so; but I submit that neither this gen-
tleman nor any other witness, whatever his standing
in this community, should be allowed to express to the
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jury an opinion formed upon general reputation as to
the veracity of any man who has heen forced to come
here to testify in behalf of the Government. What
man’s character is safe, if not a jury, but any witness,
whatever his feelings may be towards the person that
he is called to assail, is allowed not only to give facts
within his own personal knowledge as to general repu-
tation, but, having given those fucts, is not required
merely to submit them to the jury for their calm and
impartial investigation, but is permitted to say I
would not believe the witness upon oath.” His opinion
is permitted to go before the jury and the public for the
purpose of assailing the reputation of a witness in re-

ard to a moral quality which every man holds dear as
fife itself. I submit 1t to your honor upon general
principles. ¢

Judge FISHER. Ithas been the established rule,
so far as my practice has been concerned always, and T
do not see where it differs at all from what is every day
done in civil as well as in criminal cases. Take the
case, for instance, of an issue of devisawvit vel non. A
will is called in question on the ground of the insanity
of the alleged testator. Witnesses are called up who
knew the man, were intimate friends of his, who knew
all about him, who saw him.every day. They are
asked for their opinions. The jury take those opinions,
but after all the jury have got to form their own opinion
after they have heard the opinions of the witnesses.
So it is in the case of an expert. A man is called upon
to testify in regard to the good or bad qualities of a
piece of machinery ; he is intimately acquainted with

the nature of that machinery; he knows all about it; |

he knows how it works—how it operates. He is asked.
his opinion ; but after all the matter is left to the jury
to decide—to make up their own opinion about it.
There may be opinions both ways. Proceed with the
examination.

Mr. MERRICK. (To the witness.) Mr. Calvert,
state to the jury whether or not, from what you know
of Lee’s general reputation, from what people say who
know him, you would believe him on oath.

A. No, sir; not if my life was at stake.

Cross-examined by Mr. PIERREPONT :

Q. You would not believe any man that was taking
your life on his oath ?

A. A manwith a better reputation than him I wounld.
On your own life ?

Yes, sir.

Do you know the Secretary of War?

I am not personally acquainted with him,

You know him by sight ?

I do.

. Did Lee know him by sight ?

. I cannot say ; T suppose he did.

. Tell us some officer in Washington that Lee did
know by sight ? i

A. Colonel O’Beirne. 4

Q. We will take him, then: if you had gone to Col-
onel O'Bgirne's office to see him and were looking for
him with some earnest message, and Mr. Lee should
come in and tell you he had just seen him going into
the President’s House, would you believe it ?

- A. That would depend altogether on circumstances.

Q. Take just the circumstances I am narrating ?

A. If T was tried in that case, I might decide. I can-
not tell positively now whether T would or would not.
.-Q. Whatdo you tell this jury is your honest opinion :
if you were going over to Colonel O’Beirne's office from
your bureau to deliver a message, and you were in
earnest pursnit of Colonel O'Beirne to deliver it im-
mediately, and you were inquiring for him, and Mr.
Lee should say, I have just passed the President’s

ouse and saw him go in there,” would you believe it?

A. If T could not satisfy myself otherwise I might
believe it. =

Q. Would you go to the President’s House to see ?

A, If T could not find him anywhere else I would
g0 there and try.

ororoPOro

Q. Would you go somewhere else or there first ?

A. T cannot say. If I thought the man was about
the building, I might look all over the building first.

Q. My case is this: you are looking for Colonel
O'Beirne in his office to deliver an earnest message;
now, I want to have you tell this jury whether, if Lee
should come in there and say, I have seen Colonel
O’Beirne go into the President’s House,” you would go
to the President’s House to find him or not?

A.. Certainly, if he was not about the office.

Q. Then you would believe what Lee. said, svonld
you not ? r

A. Of course, in that case.

By Mr. CARRINGTON .

Q. You have expressed the opinion that you would
not believe Mr. Lee on oath. 1s your opinion of him
such that you would not believe his sworn statement
in a matter where he had no earthly interest to mis-
represent the truth?

A. Not if there was prejudice; if I thought there
was prejudice, I would not.

Q. Suppose there was no prejudice ?

A. It 1s hard for me to state.

Q. Do you believe, from your opinion of Mr. Lee,
since you have given your opinion, that he is such a
hardened villain that he would come into this court,
and, before the judge and jury, swear to what he knew
to be umtrue, to take away the life of a man?

Mr. MERRICK. T object to the question.

Mr. CARRINGTON. Your honor will say whether
it is not®trictly responsive.

Judge FISHER. I think it is; you may put the
question.

Mr. CARRINGTON. (To the witness.) You believe
he would come into this court, and, before this judge
and jury, for the purpose of taking away the life of a
man who had never harmed him and against whom he
could have no prejudice, swear to whal was not true ?
Do you say you would not believe him under oath
under such circumstances ?

A, Not from his-genéral reputation.

Q. You say you would not under those-circum-
stances. )

A. Not from his general reputation.

Q. Suppose that, under the circumstances which I
have supposed, he should swear to'one fact in which he
was confirmed by twelve other witnesses, do you say
{hat from general reputation you would not believe
him ?

Mr, MERRICK. T object to that.

Judge FISHER. That is another question.

Mr. MERRICK. Mr. CARRINGTON thinks he has-gob
to the jury.

Judge FISHER. The question is whether he be-
lieves this man, not whether he believes other men.

Mr. CARRINGTON. He has said to the jury that
he believes Lee would come in here and swear to a lie
for the purpose of taking away the life of a man against
whom Ee had no prejudice.

Mr. MERRICK. He has not said that; he hassaid
that from what he knows of Lee’s general character, if
he was swearing where a man’s life was involved he
would not believe him.

Mr. CARRINGTON. (To the witness.) Since you
have expressed so strong an opinion, I will ask you
how often you have heard Lee’s reputation for truth
discussed ?

A. Well, I heard his reputation discussed nearly every
day during the drafting.

Q. By whom? .

A. I cannotname particular parties, but by men who
belonged to the force.

Q. Can you name any of them ? 4

A. T have heard him talked off by Lloyd, I think.

Q. The same one who was a witness here this morn-
ing ? :
gf&. I do not know who was a witness here.

Q. Do you mean Joshua Lloyd?




16—T71

THE REPORTER.

48

A. Yes, sir,

Q. Who else?

A. Gavacan, I think, is another.

Q. Who else?

A. T cannot enumerate all of them.
the matter such little thonght since the time the office

broke up, that I have not kept the thing in my mind. |

Q. I should think from the opinion you have ex-
ressed you have given it a good deal of attention.
Mr. BRADLEY. Is that proper?

Judge FISHER. Oh, no.

Q. (By Mr Carrixeron.) Now, go on and state any
others whom you recollect baving discussed Lee's char-
acter.

A. T think Michael O’Callaghan was another. .

Q. Who else?

A. That is all T can remember now.

Q. These three are all you can remember ; how often
have you heard these three speak of his reputation for
truth ?

. I cannot say how often positively.

. Give me some idea of it, for it is a serious matter.
I have heard them on several occasions.

What do you mean by “ several occasions ?”
Probably half a dozen different times.

Not more than half a dozen different times ?

. It might have been more.

Where was it ?

. At the office of the provost marshal,

Q. Anywhere else ?

A. That is all; I bad no business anywRere else,
and never came in contact with him on any other oc-
casion.

Q. Can you state exactly what they said?

A. No, sir; I cannot.

Q. You have heard him discussed by these three men
on six different occasions, and you cannot recollect what
they said, and upon that evidence you base the opinion
which you have expressed to the jury?

Mr. MERRICK. Ie does not say so.

Mr. BRADLEY. e says he has heard others that
he does not recollect now.

Mr, CARRINGTON. Let the witness answer for
himself. )

Mr. MERRICK. But you must not put words in
his mouth.

Judge FISIIER. I understood the witness to say—
I may bave been mistaken—that he had heard a num-
beér of persons speak on the subject, but those three are
all he can remember.

Mr. CARRINGTON. (To the witness.) Very well,
you cannot recollect any others.
jury the substance of what was said by the other per-
sons whose names you do not recollect?

A. No, sir, I cannot positively.

Q. Then I understand you to say that you are not
able to state to this jury what they said 1n reference to
this man’s reputation for truth, and yet you express
this opinion to the jury. Now,how long was this man
in service?

The WITNESS. At the provost marshal’s ?

Mr. CARRINGTON. Yes, sir.

A. I do not remember the date Colonel O'Beirne took
charge there, but he came there, I think, a little after
Colonel O'Beirne, and was there till the office broke up.

Q. How long were you in service at the provost mar-
shal’s office ?

A. I went there under Captain Putnam, just prior
to Colonel O’Beirne’s coming there.

Q. Did you have any difficulty with Lee?

A No, sir. ¥

Q. Did these parties have any difficulty with him?

A. Not that T know of.

Q. Did you not know of their making complaints
against him?

A. Not either of those I have mentioned.

PEOPOrOFOR

I have given |

Can you state to the |

Q. At the time you heard these persons speak ill of
| Lee, did you not hear by some of them something said
| derogatory to the character of the others?
| Mr. MERRICK. I object to the question.

Mr. CARRINGTON. Surely, upen every principle,
I have a right to all that was said at the time.

Judge FISHER. All that was said touching the
character of the witness impeached.

Mr. CARRINGTON." Suppose at the time it was a
part of the conversation, a general conversation; that
these men were quarreling, contending with Lee; that
it was a cage of crimination and recrimination: may I
not show that?

Judge FISHER. You may prove whether it was a
¢ase of crimination and recrimination.

Q. (By Mr. CArrINGTON.) At the time you heard
these men who were connécted with the same force with
Lee speak of him, did you not hear them contending
with each other, and were they not complaining of some
official act of Liee? Was there not crimination and re-
crimination between those parties?

A. Notdhat I can remember.

Q. Try and refresh your memory. You know Joshua
Lloyd. do you not?

A. Yes, sir.

Q. Wasthere any contest between him and Lee at that
time, and spoken of at that time between the parties?

A. Not in my hearing that I know of.

Q I do not think you have answered my question
as to how long Lee was kept in the service ?

A. Idonot know whether he went there immediately
on Colonel O'Beirne’s taking charge of the office or
soon after.

Q. How long'was he there—a year, or six months,
or two years?

A, It was between six months and a year, I guess.
| T cannot state positively.

Q. Was he not connected with the service after the
assassination of the President?

A. He was.

Q Did he not aid in gathering evidence against the
alleged conspirators?

AL He did.

Q. Did you co-operate with him at that time ?

A. T was on duty at the Kirkwood House, taking
evidence of parties who were arrested and brought
there. T wrote the statements down. I wrote his state-
ment also.

Q. Yousaw him then at the Kirkwood House. That*
| was Mr. Lee’s field of .labor particularly, was it not?

A. Nomore than any person else. Colonel O'Beirne
was there on duty, and the whole force was ordered to
report there.

Q. You were at the Kirkwood ITouse ?

A. Yes, sir.

Q. Inwhatcapacity were you employed at that time ?

A. T was employed as a clerk, taking statements.

Q. What was Lee doing?

A. Lee was there as a detective, and he was ordered
by Colonel O'Beirne to go into a room where I was to
make a statement connected with the case.

Mr. BRADLEY. He was there in his office as de-
tective. That is sufficient.

Mr. CARRINGTON. The question I ask is, whether
you were there as a clerk ?

A. Yes, sir.

Q. Were you acting together ?

A. Merely in taking statements.

Q. Did you take the statements he gave you?

A. T did,

Q. Did you question the integrity of the statements
he made to you at that time ?

A. T had no right to.

Q. Did you doubt the integrity of the statements he
then made to you?

A. T cannot say.
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Q. Why can you not say? You can state whether
you did or not.

A. T cannot state that I doubted at all.

Q. Did you not find the information he gave you to
be correct ? !

A. Only from what I have seen in the newspapers
afterwards.

Mr. BRADLEY. T submit whether this is proper
cross-examination, to go into particulars, find whether
the party did not at one time or another state the
truth, and did not ascertain it, and whether this wit-
ness acted upon it, and so on. General reputation is
what the witness is called to'speak about, and not his
individual knowledge. I understand that Mr. Calvert
has confined himself to the fact of general reputation,
and not gone into his individual knowledge, and your
honor has already ruled that it is that by which he is to
be governed ; not whether he knows personally of the
acts and declarations of the party, but what is gene-
rally said of him. Now, is it competent for them to go
on and show individual instances in which he may have
relied upon him or take his statements or any thing
else? When he says that he would not believe him
upan oath, the question is simply upon what does he
found that. It must be upon general reputation; you
have excluded his personal knowledge aftogether.

Mr. CARRINGTON. When we force a witness to
come here and testify, and an attempt is made to assail
his general reputation for veracity, I know your honor
too well to suppose that any apology is necessary if we
do all in our power to protect his character. This wit-
niess has not only stated the general reputation of Lee
for veracity, but he has boldly expressed the opinion
before this jury that he would not believe him on oath.

. Mr. BRADLEY. We limited it to general reputa-
tion expressly in terms.

_ Mr, CARRINGTON. And upon cross-examination
1t turns out that the opinion which he expressed is based
upon a general reputation, derived how? From con-
Versations which he cannot recollect, and the substance
of which he cannot now give before this jury. When
a witness undertakes to express an opinion so defama-
tory to the character of a man who has been brought
mto court to testify, it is my solemn duty to test that
opinion, and to see to what credit this witness is enti-
tled with the jury. Then, have. I not a right to ask
how can you express this opinion before the jury, in
view of the fact that, having been detailed to co-ope-
rate with him in a matter of the greatest importance
to the public, and exciting the public attention, you
trusted him, you acted upon the information which he
gave you; in making your reports to the Government
you did not question the integrity of his statements,
and since then, although this matter has been fully in-
vestigated by the military commission, and Lee there
appeared to give his testimony, you did not question

the integrity of his statements. Now, for the first time,
this man who co-operated with Lee, who trusted him,
who never dared to question the integrity of hisstate-
ments or the honesty of his conduct, when as an honest
man he should have done it if he entertained this opin-
ion of him—now, when he is here before this jury,
after this case has commenced, he for the first time ex-
presses his opinion. We have a right to test the integ-
rity of the opinion expressed by this witness, and to
ask all that may have occurred between him and Lee
during their official connection. i

Judge FISHER. You may ask him whether he
has not entertained a different opinion at some time;
whether he has not acted upon information that this
man has given to him, believing it to be true at that
time. 4

Mr. CARRINGTON. And not only what he has
expressed, but may not the jury determine that from
his conduct?

Mr. BRADLEY. Will your honor pardon me for
saying that the gentleman has already asked the ques-
tion, and it has been answered. He says he was
merely clerk to record, not to act upon what was said
to him. He did not act upon it. He has answered
twice.

Mr. CARRINGTON. Certainly this is a competent
question, and your honor will see the bearing of the
question to which objection was made. (To the wit-
ness.) Did you not act as an officer of the law, and
did you not associate with him constantly?

A. No, sir; I did not. b

Q. Did you not act with him at the Kirkwood
House?

A. I went there under Colonel O'Beirne, and was
clerk to Colonel O'Beirne.. I was placed there to take
any statement that he might bring before me, to put
it on paper. I was not an officer in the detective force.

Q. And you did take his statements ?

A. Yes, sir. J

Q. Did you go and make a personal examination, to
see whether the returns he made to you were correct
or not? .

A. T did not. 3

Mr. MERRICK. I object to this; it was not his
duty to go and make it, and he had no right to go and
make it.

Judge FISHER. He has answered.

Mr. CARRINGTON. (To the witness.) Do you know
the prisoner? Y

A. No,sir; I never saw him until I came into court.

By Mr. BRADLEY:

Q. You were summoned about twelve o'clock to-day ?

A. Yes, sir.

By Mr. PIERREPONT :

Q. How came you to come here as a witness?

A. I was at my office to-day, and received a sum-
mons there. ;

Q. Was that the first time you heard of it?

A. Yes, sir. .

Q. Had anybody ever told you any thing about it ?
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A. No, sir; not a word that I was summoned, or any
thing of the kind

Q. You never spoke of it to anybody, and nobody
did to you?

A. No, sir.

Q. You had never written it to anybody ?

A. No, sir, I did not.

Mr. MERRICK. I can tell my brothers on the other
side how I came to summon this man.

Mr. PIERREPONT. I am not asking the counsel
to testify ; I am simply examining the witness.

Mr. MERRICK. I thought you wanted to know.

Mr. PIERREPONT. When I want you as a wit-
ness I shall have you summoned.

Mr. MERRICK. I am much obliged to you.

JAMES R. O'BEIRNE,
a witness for the defense, sworn and examined.

By Mr. MERRICK :

Q. Where do you reside?

A. In Washington. )

Q. You are now register of wills?

A. Yes, sir.

Q. State what you were engaged in during the war ?

A. T was an officer in the army until January, 1865.

Q. I believe you now hold the commission of brevet
brigadier general ?

A. I have been so informed, but the official notice
has not yet reached me.

Q. Were you provost marshal here, or connected
with that office ?

A. I was provost marshal of the District of Columbia.
I had charge of the enrolment here for about six
months from January, 1865, but I shall not be positive
as to the dates. I could tell by reference to my records.
Q. Do you know John Lee, who has testified in this
case ? y

A. T do.

Q. Was he under your command at any time ?

A. Yes, sir. He was my chief detective from the
time I took charge of the office until some few months
previous to my closing up the office.

Q. Were you engaged in endeavoring to find the
assassing of President Lincoln ?

A. Yes, sir; I was directed by Mr. Stanton to em-
ploy myself and my detective force in the pursuit of
the assassins.

Q. State whether or not you discharged John Lee
from your service ?

Mr. CARRINGTON. Stop, if you please.

Mr. MERRICK. I want to bring out the horse.

Mr. CARRINGTON. We object to it.

Mr. MERRICK. The question was raised on the
other side ‘upon cross-examination. ‘I having interro-

gated Mr. Lloyd in regard to the repatation for truth.

and veracity of John Lee, on cross-examination Mr.
CarrIngTON asked him if he had not complained to
Colonel. O’'Beirne, and whether Cologel O’Beirne had
not, notwithstanding that complaint, still retained him
in his service.” I want to show by Colonel O’Beirne
that he discharged him from his service and why he
was discharged.

Judge FISHER. You had better confine your testi-
mony to the question of character.

Q. (By Mr. Merrick.) When did Lee leave your
service ?

A. I do not remember the date exactly. It wassome
few months prior to my closing the office.

Q. Did he resign?

Mr. CARRINGTON. Stop, if you please.

Mr. MERRICK. May I ask the question?

Judge FISHER. I do not suppose there will be any
objection to it.

Mr. CARRINGTON. It seems to me it is objection-
able. Whether he resigned or how he left is not ma-
terial to this case.

Judge FISHER. It may be. I do not know.

The WITNESS. He was discharged from the servise
of the Government by me.

Q. (By Mr. Merricg.) For what? I

Mr. PIERREPONT. There is nosuch issue up here.

Judge FISIIER. Confine the question to his char-
acter. .

Q. (By Mr. Merrick.) Do you know what his rep-
utation was as a man of truth or falsehood among the
men with whom he associated and among whom he
was known ?

A. Yes, sir.

Q. State whether that general reputation among the
men among whom he was known was good or bad as
to his being a man of truth and veracity.

A. B¢Ld [ .

No cross-examination.

SAMUEL K: BROWN,
a witness for the defense, sworn and examined.

By Mr. BRADLEY :

Q. Where do you reside?

A. In Washington, at the corner of Twentieth street
and Pennsylvania avenue.

Q. Were you connected with Colonel O'Beirne's com-
mand ?

A. Yes, sir.

Q. In what position?

A. As deputy to Colonel O'Beirne.

Q. Do you know John Lee, who has testified here in
this case ?

A. Yes,sir.

Q. Was he connected with that command ?

A. Yes, sir. ;

Q. Do you know what his general reputation for
truth and veracity among the men with whom he as-
sociated was ?

A. Yes, sir.

Q. Was it good or bad?

A. Bad.

Q. From what you know of his general reputation
for truth and veracity, would you believe him on oath?

A. With many grains of allowance.

No cross-examination.

Mr. MERRICK. May it please your honor, we now
offer in evidence the record of the trial and conviction
of the witness William E. Cleaver. We have not got
a copy of it. Mr. Middleton can bring in the record.

Mr. CARRINGTON. We object to the admissibility
of that. As I understand the rule of evidence, where
a person has been convicted and sentenced for an in-
famous crime, then, upon the production of the record
and upon testimony identifying the party, he is not
permitted to testify; but where he has been tried sim-
ply, and not sentenced, particularly where & new trial
has been granted, certainly these facts are not admis-
sible in evidence for any purpose. All that could be
done was upon_cross-examination to ask the witness
whether he had been tried for a certain offense. It is
collateral, and they are bound by his answer; and he
has the privilege, under the instruction of the court, of
answering or declining to answer, if the court sees that
it may tend to degrade him and the witness declines to
answer upon that ground. But for what purpose should
they give in evidence a record showing that a party
had been tried for an offense for which he had never
been sentenced. He stands just as any party. The
most innocent man may be indicted ; the mostinnocent
man may be tried ; and he is not a guilty man in legal
contemplation until thie sentence of the court has been
Fronounced upon him. And if the object is to affect
his competency before the jury, I submit that the only
way in which that can be done is upon cross-examina-
tion, asking him that as you would any other collat-
eral question.

Mr. MERRICK. 1 do not propose to affect his com-
petency. The object is to affect his credibility, not his
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competency ; and I will say to your honor now, that | to the messenger myself, when Mr. James R. Ford came

as my distinguished senior associate has been suffering
very much all day, unless it is trespassing too much
upon the determination of your honor and the wish
of the jury, I should like that your honor would ad-
journ the court. Still, if there 1sany objection to that,
JI will go on. My learned brother is sick, and although
he is disposed to go on and wishes to go on, I see that
he needs repose; he is suffering very much.

Mr. CARRINGTON. Certainly, if Mr. BRADLEY is
sick we will not urge Froceeding.

Mr. BRADLEY. would rather go on with the
case, and get through with it.

Mr. PIERREPONT. We shall atno time have any
disposition to press the gentlemen unduly.

Judge FISHER. We shall not push the case when
one of the counsel is sick, as Mr. BRADLEY evidently
seems to be to-day.

Mr. PIERREPONT. I suppose we may as well dis-

ose of this question of the record.

Mr. MERRICK. We will look into ‘the authorities

" by to-morrow morning.

Mr. PIERREPONT. I suggest that the only pur-
pose of putting any such record in is in order to pre-
vent the witness from testifying, and it cannot be
produced after he has testified. Besides, the record, if
produced, would show on its face that it had been re-
versed. It cannot be produced for the purpose of
showing that he is not of good character, Eecause he
showed all about that on the stand; he was fully ex-
amined on_that subject. :

Mr. MERRICK. I will look into the anthorities to-
night, if the question goes over until to-morrow. It
will not need any time for debate in the morning. Ido
not offer it as to his competency.

11Mr. PIERREPONT. T think it cannot be offered at
all.

Mr. MERRICK. T am aware that on the first point
it is a question whether it can.go Lo his competency or
not, but as to the credibility, I think it can go. In
the first place, I shall offer the indictment and his con-
viction. ~ Then the gentlemen may rebut it by what-
ever else the record may show.

Mr. PIERREPONT. You cannot offer part of a
record ; but our point is that it cannot be offered at all.

Judge FISHER. We will now take a recess.

The court took a recess until to-morrow morning at
ten o’clock,

Twenty-Sixth Day.
WeDNESDAY, July 10, 1867.
The-court re-assembled at ten o'clock a. m.

THOMAS J. RAYBOLD,

a witness for the defense, sworn and examined.

By Mr. BRADLEY :

Q. Where do you reside ? .

A. No. 6 North IToward street, Baltimore.

Q. In the month of April, 1865, were you in any
manner connected with Ford’s Theatre in the city of
Washington ?

A, T was.

Q. Were you there on the 14th of April, the day of
the assassination of the President ?

A. T was there on that day.

Q. What was your position in that theatre ?

A. Thad charge of the front of the house; did all
the out-door business for the house; bought every thing;
ordered all repairs to be done.

Q. Was it also a part of your duty to fit up the boxes
for the President or private parties?

A. Either to do it myself or have it done.

Q. Do you remember, on that day, at what time in-
formation was received of the President’s intended visit
that night ?

A. Yes, sir, very distinctly. It was in the morning,
about ten o’clock. I was in theact of giving the ticket

| into the office, and he gave him the ticket. I was in

the act of doing so myself, knowing it was eustomary.

Q. Was there not any rehearsal that day ?

A. There was.

Q. Do you know at what time it began and how
long it continued ?

A. I think it began about eleven o’clock. Eleven
was the hour of the call of the rehearsal. I think it
began at eleven o’clock, or a few minutes beforeit. The
way I know is, that I went to the Star office to put an
advertisement in of the coming of the President, Gen-
eral Grant, and party that night. :

Q. How long were you absent?

A. T was absent about fifteen minutes—time enough
to walk to the Star office and back.

Q. And then you returned ?

A. T returned right to the theatre, to the office; it
was my duty to be there.

Q. Was the rehearsal going on then?

A. It had just commenced when I returned.

Q. Now, state whether the doors leading from the
vestibule into the theatre were open or closed, secured
or not. k

A. There is one door leading from the vestibule into
the theatre, the main door; that door was locked after
I opened the office in the morning. I first gave the
keys in the morning to a colored woman ; or rather she
got the keys from Mr. Gifford in the morning. T think
that morning she got the keys from Mr. Gifford and
¢leaned the place up.

Mr. PIERREPONT. Did she get the keys from you
that morning or from Mr. Gifford.

A. From Mr. Gifford. ;i

Mr. PIERREPONT. Do notstate whatshe got from
Mr. Gifford unless you saw it.

Mr. BRADLEY. Go on and state whether you got
the keys, and from whom and when ?

A.-Iylocked the door when she was done cleaning,
which was about nine o’clock, when I opened the office,
and placed the key in the drawer where it was gener-
ally kept in the office—in amoney-drawer in the office.
After I had locked the door it remained there; no one
was in the office but myself until I returned from the
Star office. About some half hour after that Mr. Lutz,
Miss Laura Keene’s husband, came to go-:in. They
were then at rehearsal, and I let him 1n, as is cus-

_| tomar

Mr.yPIERREPONT. Do not state the custom, bub
what you did that day.

A. Mr. Lutz eame there to have entrance to the the-
atre, and I took the key from the drawer, let him pass
in, loeked it, and went back to the office again with the
key. The door was then locked again. 1Lt was open,
I suppose, two or three minutes’ time for him to pass
in and out and for me to lock it again.

Mr. BRADLEY. After that it was locked, and you
kept the key ? A

A. T put the key back in the office. Istood in the
door with the key in my hand some time, talking with
a gentleman who was then there with me, and after-
wards pub it back in the place. i

Q. What other mode of access was there to the audi-
torium of the theatre except through that door?

A. None, except through a stage-door, coming in off
the stage. There are four doors, but those doors are
all locked on the inside, and there was no way to open
them from the outside. They are large doors; they
are not very handy to open and close, have no handles
to them, and just close with a lock.

Q. You say that you had charge of all the front part
of thetheatre. Explain whatyoumean by thefrontpart.
A. The auditorium is the front part of the house.

Q. Do you mean all except the stage? :

A. Except the stage. I hadnothing to do with that,
unless if there was something wanted to be bought for
it, for the purpose of being used there, I was called upon
to get it.
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Q. The private boxes, as I understand, were under
your charge?

A. They were.

Q. Do you know any thing about the locks or catches
of hoxes seven and eight being out of order?

A. Yes, sir, I do; and so of four and six.

Q. State to the jury what you know on the subject
of those locks, and how you know ; when they got out
of order, and when they were out of order.

“- A, It wassometime in the month of March, I think;
I disremember whether it was the month of March ex-

actly, but it was during Mrs. Bowers's engagement— |

some few weeks before the occasion of the assassination
of the President.. Mr. Merrick, of the National Hotel,
while I was at dinner, asked me 1o secure some seats
for him at the theatre, which I did. IIe failed to come
in time—before the falling of the curtain at the end of
the first act. ‘It is generally customary in theatres, if
the person does not claim a place which has been re-
served — -

Mr. PIERREPONT. Never mind the custom.

A. T cannot get at it, to explain the matter, other-
wise.

Mr. PIERREPONT. If you cannot get at itin a
legal way, you cannot get at it at all.

Judge FISHER. You can tell how the locks got out
of order.

Mr. BRADLEY. Tt is not material to the issue.

The WITNESS. I placed Mr. Merrick in box eight,
or went to box eight to place him in it, and it was

locked. The usher had the key, and he was out of the
theatre. I pubtmy back against the wall and my feet

against the lock, and burst the keeper off, and Mr.
Merrick and his company passed in.
Q. Now, how was 1t about the lock of box seven ?
A. Lock seven had been broken off previous to that.
I cannot say when; I cannot give the time when it.
was done ; but it was done previous to that.

@ Can you state whether the screw of the ke.eper.

of lock geven had been forced or unscrewed ?

A. It had been forced.

Q. State your reasons for saying that it had been
forced.

A. Because the screws could be pushed backward and |

forward in again, and would not hold in the woodwork
of the door. There was not sufficient hold.

Q. And that had been out of order some time before
the lock of box eight was broken ?

A. Yes, sir.

Q. Do you recollect whether you went out in front
of the theatre during that night at any time?

A. Oh, yes; several times.

Q. Between the second and third acts, or during the
first scene of the third act, do you remember whether
you were out there or not ?

A. T was not; I Was in the office sclling tickets.

Q. Do you know any thing of your own knowledge
of the placing of the rocking-chair in the box occupied
by the President that night? Did you have any thing
to do with it? I do not ask what anybody told you,
but your own knowledge.

A. T ordered a black man we had in the theatre to
go to a room and get the rocking-chair and put it in
the box. It was my custom to do so.

Mr. PIERREPONT. Do not tell about the custom.

The WITNESS. Well, sir, I did on that day.

Mr. BRADLEY. And you know that it was placed
in the box ?

A. T cannot say that he placed it there. I did not
follow him up, but I told him to doso. Whether he
did s0 or not, I cannot say. It was put there, how-
ever; I saw it there mysell.

Q. That was what I wanted to know, whether you
saw the chair in the box.

A. Yes, sir; I saw the chair sitting in the corner.

Q. State to the jury why the chair was placed in that
position.
~ A, The part of the box where the chair was placed

{ was very narrow ; itis what is called box seven. When
| the partition isin, it makes box seven quitesmall. The
| partition being out, seven and eight make one box—what

was called the President’s box. Therocking-chair was
| always placed in the position it was, because the rock-
ers were very long, and the box was so narrow that
there was no other place for it. There was a sofa in
the box, and a small arm-chair, a rocking-chair, and
four or six cane-seatchairs. That was the reason why
the rocking-chair was placed behind that door. It was
| put in & kind of recess.

Q. When did you first examine the condition of that
box, or those two boxes thrown into one, after the as-
sassination ?

A. After I had been on the stand at the trial.

Q. You did not examine it the next day or a few days
afterwards?

A. No, sir. I was sent there by the court to exam-
ine it, in company with other gentlemen,

Q. Did you ever see the prisoner at the bar before?

A. Not to my knowledge.

Q. We understand that there was an outer door
leading into a small passage, and in that passage were
two doors leading to boxes seven and eight?

A. Yes, sir. .

Q. Did that outer door have any fastening on it?

A, It never had any lock on it. .

Q. Do you remember whether it had any lateh, or
any thing to catch?

A. Tt had no catch.

Q. Was it moved by a spring or not?

A. No, sir. It was merely a plain door, hungupon
hinges.

Cross-examined by Mr. PIERREPONT :

Q. You think the fastening of that lock was not
unscrewed ?

A. T know it was not unserewed.

Q. Do you think that a bar was fitted into the mox-
tar there, or do you think that was not done, too?

The WITNESS. Where do you speak of its being
fitted in—to that door that leads to the box? -

Mr. PIERREPONT. To fasten the door.

The WITNESS. The box-door?

Mr. PIERREPONT. The door where the bar was
said to be fastened for the purpose of sectiring the door
and preventing, entrance to the box. Do you think
that was done?

A. I cannot say. I never saw the bar; but I saw
the hole in the wall. - T was sent there to see that.

Q. When did yeu see that?

A. After I had testified to the court.

Q. Did you look at the lock then?

A. I looked at the lock then; was sent there for
that purpose.

Q. How did you find the screws then?

A. In the keeper, hanging on the door.

Q. And these, you think, had not been unscrewed;
no preparatioh had been made in them?

A. No, sir.

Q. The bar you did not see?

A. No, sir. «

Q. At what hour did you say the ‘rehearsal com-
menced ?

A. I think it was eleven o’clock, as near as I can tell.

Q. Then it did not commence at ten that day ?

A. No, sir.

Q. You are pretty sure of that?

A. I am not sure of any thing positively.

Q. Let ussee how sure you are, as we have had some
evidence on that point ?

Mr. BRADLEY. Never mind about the evidence,
that is not regular.

The WITNESS. I am sure of this—though I sup-
pose what I say will not be taken as evidence—I say
1t i3 customary to call rehearsal for eleven o’clock.
That was our custom.

Mr. PIERREPONT. No, that is not evidence. I
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ask you, did not this rehearsal commence that day at
ten o’clock ?

A. No, sir.

Q. You are sure about that?

A. T am sure about that, for Mr. Phillips was sitting
in the office with me

Q. I am not asking you a reason. I am merely
asking you if you are sure that rehearsal did not com-
mence at ten o’clock that day ?

Mr. BRADLEY. He has a right to give his reason.

Mr. PIERREPONT. He has not.

Mr. BRADLEY. I submit it to the court.

Mr. PIERREPONT. He has not that right until I
ask him his reasons. When I ask him a simple fact, it
is not necessary for him to reason.

Judge FISHER. Itis not proper for a witness to
give reasons unless there is something requiring ex-
planation.

Mr. BRADLEY.

rule.

Mr. PIERREPONT. That is clearly the rule. (To
the witness.) Now, what time did you go into the
theatre that morning? -

A. Between eight and nine o’clock.

Q. What did you do when you went in?

A. T went to the office and dusted it-out, as I gener-
ally did every morning.

Q. I donot care about what you generally did ; what
did you do this morning? y 0

A’ That was my work to do, and that is what I did.

Q. Do you remember that fact ?

A. Yes, sir.

Q. And you remember having doneit?

A. Yes, sir. {

Q. When was your attention first called to these
things that you have been now testifying about?

The WITNESS. What particular things do you
speak of ?

Mr, PIERREPONT. Any of them. When was
your attention first called to any one of the things of
which you have testified this morning?

A. Beforé Judge Burnett, I think.

Q. Did you-testify to these things at the military
{court?
¢ A. Yes, sir; I think I testified to them.

* Q. Did you testify at that court that the rehearsal
Jjcommenced at ten o’clock ?

A. I was not asked. ;

Q. I ask, did you testify to that fact?

A. No, sir; I was not asked.

Mr. BRADLEY. He has not said that here.

Mr. PIERREPONT. He- has stated that it com-
menced at eleven o’clock.

The WITNESS. Yes, sir.

Q. Did you ever state so before ?

A. No, sir.

Q. Did you ever stdfe before at what time it did
commence ?

A. No, sir; I never was asked.

Q. Where were you at ten o’clock.

A. T cannot tell you that. I was in the theatre, but
I cannot state the particular part.

Q. Where wege you at eleven o'clock ?

A. Tn the oé(r:'e.

Q. Do you remember that?.

A. Yesg, sir.

Q. You saw the rehearsal commence ?

A. T cannot positively say that I saw it commence.
The rehearsal had not commenced when I went to the
Star office. ‘ (

Q. Did you see it commence or did you not?

A. Not particalarly.

Q. What is the fact? Did you see the rehearsal com-
mence ?

A. 1 saw the rehearsal going on.

Q. Did you see it commenice ?

A. 1 cannot say that I saw it commence.

I only desired to understand the

I might

have been standing looking on and turned my head as
it commenced.

Q. When did you seq it going on ?

A. The time I told you—at eleven o’clock, or fifteen
minutes after eleven. ;

Q. What was the rehearsal ?

A. The rehearsal was ‘“ The American Cousin.”

Q. How long did that take? +

A.- About two hours, I think, that rehearsal took. It
was a three-act play.

Q. Do you know how long it took?

A. Yes, sir; I know generally. Tam accustomed to
these things.

Q. Do you not know that it did not take more than
exactly an hour and a half?

A. No, sir; I do not know any thing of the kind.

Q. Do you know that it took more than that ?

A. I do not know that, because I did not time it.

Q. When did you go out of the theatre ?

A. T went out of the theatre about four o’clock that
afternoon to my dinner.

Q. Was that the first time you went out of the theatre
to dinner?

A. Yes, sir. I was sick at the time, and not able to
do much. I had the neuralgiain the back of my head.

Q. Where did you place yourself when you were sick
and had the neuralgia ?

A. T was in the office attending to my business, and
through the theatre attending to my business.

Q. The management of the rehearsal was no part of
your duty ?

A. No, sir; 1 am not an actor.

Q. And that was not in the office ?

A. No, sir.

Q. You had nothing to do with the machinery, with
the parts, or the prompting, or any thing of that kind, -
had you? : :

A.None of it. .

Q. You stayed in the office in consequence of your
being so sick, did you ?

A. No, sir ; I did not.

Why did you stay ?

. That was my place to stay.

. You did stay, then?

Yes, sir.

You did stay there, and you were sick ?

Yes, sir; I was as I told you, if you call it sick-
I had the neuralgia. i

. T do not call it any thing. Now, will you tell us

whether youn looked on to the stage that day ?

A. Yes, sir.

Q. Do you remember that ?

A. Yes, sir. )

"Q. You remember looking on the stage?

A. Several times.

Q. Did you look on the stage while the rehearsal was
going on? d

A. Yes, sir.

Q. Did you look there before the rehearsal began?

A. Yes, sir.

Q. Did you look on the stage after it-had ceased?

A. Yes, sir; for I was on it after it ceased.

Q. Then you know how itlooked ? Now, tell us what
was in the rear of the front of the stage.

A. A big door, back on an alley.

Q. Where the rehearsal was going on?

A. The big door was back on an alley.

Q. Nothing else?

A: Yes, sir; when it was required to be changed the
scenes were brought forward, leaving room enough for
}bersons to pass between, leaving a space probably of six

eet.

Q. The scenes were brought forward on each side,
that is, they were slid together, while rehearsal was
going on ?

A. Yes, sir; but not close.

Q. When rehearsal ceased, what then?

ipoporeo

ne:
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A. They were pushed back in their places, and re-
mained there until the play commenced ab night.

Q. Were not some of those scenes shifted several
times?

A. They were slid backward and forward in the
groove; not shifted.

Q. What were those scenes made of?

A, Canvas.

Q. Were they painted or plain?

A. Painted.

Q. What had they on them? TItwas ‘“The American
Cousin” they were rehearsing. Now, tell us what it
was those scenes had on them that you say were shoved
backward and forward ?

A. It would rather puzzle me to do that.
tell you.

Q. They were paintings of some kind, were they not ?

A. Yes, sir, chambers, &¢  We used them not only
for *The American Cousin,” but for various plays.’

. They were paintings of some sort ?

. Yes, sir,

And they were moved according to necessity ?
Yes, sir.

Did you see them moved ?

I saw them moved frequently.

. I mean that day ? :

I cannot say that I did then.

You do not know how often they were moved
forward or backward that day ?

A. No, sir. I could tell you by taking the book.

Q. I am not talking of the book, but I am asking
your knowledge,

A. That is the only way I could tell.

Q. You do not know any thing about it?

A. Not how often they shifted them.

Q. Understand, I am not finding fanlt; T am merely
trying to show that you do not know. I agree with
you fully on that. Now, tell us how near the front of
the stage those scenes were brought together or slid?

A. From the foot-lights to the first scene, I judge,
was about twenty feet.

Q. And the foot-lights are close to the front of the
stage?

A. Yes, sir.
distance.

Q. And from those foot-lights back to the first scene,
was how many feet ?

A. About twenty feet from the centre of the stage at
the foot-lights to the first scene; but I am not positive
as to the distance.

Q. Now, tell the jury how many doors that theatre
had in front?

The WITNESS. Do you mean the entrance to the
lobby or to the auditorium ?

Q. Entrance to any part of the inner building; how
many doors ?

. There were three.

. To go in and out ?

. No, sir.

How many to get in ?

But one.

. Was that all ?

. That was all.

. Did they go in and out at one door ?

Yes, sir.

. Solely one door?

. Solely one door to go in and out of. They went
in and out at one door during the play, and when the
play was over, they went in and out at four; that is, if
there was any going in then.

Q. I asked you how many doors there were.
tell us.

A. There are four doors; but there was butone used
for the entrance.

Q. Isimply ask you now how many doors there are?

A. There are four.

Q. Now, tell how many side doors there are that enter
upon the stage ?

I cannot

CPOFOPOPO

I cannot say that I ever measured the

POPOPLOPOPOR

Now,

A. One.

Q. Where is that ?

A. That was in a long alley, about sixty feet from the
front, on Tenth street—a narrow alley that entered on
the stage.

Q. An alley on which side—towards Pennsylvania
avenue, or the other way ? \

A. Towards Pennsylvania avenue.

Q. Is that the same alley that is there now ?

A. I donot know. I have not been there recently,
and do not know whether it is there or not.

Q. You enter an alley towards:Pennsylvania ave-
nue, and, stepping into the alley, you can go on to the
stage ?

.E. Yes, sir.

Q. When you go on through, is there any door?

A. No, sir.

Q. Is there any in the rear?

A. Yes, sir; one small door, and one large one that
opens the whole back of the theatre.

Q. Did you remove the partition in the box or help
to do it?

A. No, sir.

Q. Did you see it done ?

A. No, sir; I ordered it to be done.

Q. Idid not ask you what you ordered. When I
ask you that, you can answer it. Did you understand
me when I asked you whether you saw it done ?

A. T answered that I did not see it done.

Q. Did you see the chair placed there ?

A. No, sir.

Q. Did you see the hole made in the plaster where
the bar was put in to fasten the door?

A. No, sir; I did not.

Q. Did you see any thing done to the lock?

A. T did not.

Q. What was the first time you went out of your
office that day when you had the neuralgia ?

A. To let Mr. Lutz in; that was the first time I en-
tered the theatre after going into the office.

Q. What was the next time you went out?

fﬁA. The first time T went out was to go to the Star
office.

Q. You went into the city then?

A. Yes, sir.

Q. Where was the Star office from the theatre ?

A. On the avente, above Eleventh street.

Q. What time of the day did you go to the Star
office, and what did you take with you to the Star office ?

A. T think it was about half-past ten, or along to-
wards eleven. I rather think I walked there and back
by eleven o’clock.

Q. What did you have with you ?

A. An advertisement that was written of the coming
of the President,

Q. Now, tell the jury when you first heard that the
President was coming ? 3

A. I first heard it in the morning. I should judge
it was as late as ten o’clock. .

Q. Was it not after eleven when you went to the
Star office ?

A. No, sir.
Q. At what time wds it when you came back from
the Star office ? .

A. I came immediately back.

Q. What time was it when you came back ? .

A. T cannot tell you that, because I did not look at
the clock. I only say it from rehearsal commencing
at eleven o'clock.

Q. I am not asking you about rehearsal; but I ask
you if you remember, or did look at the clock to know
what time you came back from the Star office ?

A. I did not.

Q. You went to the Star office for the sole purpose
of taking the advertisement?

A. Yes, sir. i

Q. You did not take the advertisement there before
you heard of the President coming there ?
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A. No, sir. A. Really I do novt remember now. It was a com-

Q. Where do you live?

A. No. 61 North Howard street, Baltimore.

Q. How long were you connected with this theatre?

A. I went there on the first Monday in December, a
year previous to the assassination.

Q. Whatwas your sole business there ?

A. My business there was to take charge of the
wardrobe and the front of the house; that is, to pur-
chase articles for the wardrobe and take charge of the
front of the house.

Q. What do you mean by taking charge of the front
of the house?

A. Seeing to the repairs of it, and all the duties re-
quired for a business of that kind.

Were you in this war ?

Yes, sir. .

Whose company were you in ?

I commanded a company myself.

Where did you go ?

In the Valley, under General Pope.

Were you with him ?

A portion of the time.

When did you return from the war?

Shortly after his retreat. ;

Did you continue in the service afterwards?
Until T got sick, and was taken home sick.
When were you taken home sick ?

After the battle of Cedar Mountain,

. Did you go to the theatre after that?

. The December following. The 9th of August,
1862, was the battle of Cedar Mountain ; and I went
to the theatre the first Monday in December afterwards.

By Mr. BRADLEY :

Q. You were not fighting on the rebel side ?
A, Me, sir! Not much.

WILLIAM O. BALDWIN,
a witness for the defense; sworn and examined.

By Mr. MERRICK :

Q. Where do you reside ? |

A. On Pennsylvania avenue, between Nineteenth
and Twenticth streets.

Q. You are a practising physician in this city ?

A. T am.

Q. What were you engaged in during the late war?

A, T was a medical officer in the army of the United
States from 1862 until 1865.

Q. Do you. know John Lee, a witness who testified
in this case?

A. 1 know a John Lee who was a detective in the
provost marshal’s office at the time I was examining
surgeon, 1 have not been present at the trial, and do
not know that he testified here. ;

Q. Do you know John Lee’s general reputation for
truth and veracity among the people among whom he
associates ?

A. I think I do.

Q. What is that reputation, good or bad ?

A. It was bad among the gentlemen around the of-
fice—the employees and those who had business there.

Q. From that general reputation, would you believe
him on his cath ?

A. T would not.

Cross-examined by"Mr. PIERREPONT :

Q. If he should tell you that a man you were look-
ing for had gone into the office of the Secretary of War,
would you believe him ?

A. T might possibly believe that.

Q. If you were looking for sich a man, and you
met Lee, and he said to you that he saw him going in
t_hert?), would you be likely to act upon that informa-

lon ?

A. T dare say T would.

Q. Now, give us the names of the men employed
where you were that you heard speak ill of Lee.

POPOPOFOPOFOFOFO

mon report there.
Q. Can you give us the names? |
A. T do not know that I can.
Q. How many ? Can you not givesome of the names?
A. I do not know that I can. I cannot tell the
number 1 have heard speak of Mr. Lee.

By Mr. CARRINGTON :
Q. Was he chief detective at that time?

A. I do not know that he was chief detective at the :

time. I know that he was a detective.

Q. Was he not chief detective at one time?

A. He was at one time, under Major O'Beirne, 1
think. p

By Mr. PIERREPONT : .

Q. How many men were then conunected with that
office ?

A. That I do not know. ]

Q. How many men in that force in that office?

A. There was a large number of clerks and a good
many employed as detectives. The number I do not
know. I was examining surgeon.

Q. You cannot tell any of those men?

A. I do not know their names.

Q. And you do not know whether they had any
rivalries, jealousies, or quarrels?

A. I do not know. I am sure there was never any
thing between Mr. Lee and myself. There was no
rivalry or jealousy between him and me. He tried to
make fond of me.

JOHN H. WISE,
a witness for the defense, sworn and examined.

By Mr. MERRIOK :

Q. Where do you reside ?

A. At No. 699 New Jersey avenue, in this city.

Q. ]I)c:iyou know John Lee, who testified in this case?

A. 0.

Q. Do youknow his general reputation for truth and
veracity among the people with whom he associates ?

A. Thavenever heard that questioned until this trial.

Mr. PIERREPONT. That is all, then.

Mr. MERRICK. That is pll.

Mr. CARRINGTON. Wait a moment, Mr. Wise; I
wish to ask you a question: Are you an officer here?

A. Yes, sir. .

Q. You have been living here for a long time ?

A. T have been. -

Q. You are very well acquainted in the city ?

A. Yes, sir.

By Mr. PIERREPONT :

Q. Did you know Lee well ?

Q. I never knew him until he got into the provost
marshal’s office. I knew him there. I can tell you
what he told me. 2

Mr. PIERREPONT. We do not want that.

Mr. MERRICK. I will ask you this. question:
During the pursuit of the men charged with the assas-
sination of t%e President, did you meet Lee in the lower
part of Maryland, or in Prince George’s county ?

C AL T did

Q. At that time did Lee say to you that he did not
know John II. Surratt and had never seen him?

Mr. CARRINGTON. We object to that. We have
had this up before.

Mr. MERRICK. I do not care if we had it up be-
fore. I am addressing the court, and desire simply to
suggest, that it is a question that goes to the discretion
of the court. After a witness's general character has
been impeached by testimony, I wish merely to suggest
to your honor that it would seem to address the appeal
more forcibly to the court to allow his statements to be

roved, or to reéall him and lay the foundation for it.

Judge FISHER. Does having had his character
impeached give him any better chance to explain in
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regard to any question of that sort than he would have
if his character had not been impeached ?

Mr. MERRICK. If your Lonor asks me the ques-
tion, I will reply that it does not; but having had his
character impeached shows to the court .

Judge FISHER. That decides the question.

Mr. MERRICK. shows to the court more sat-
isfactorily that he might be proved to have made con-
tradictory statements.

Mr. PIERREPONT. He does not seem to have had
his character impeached by this witness, but the con-
trary.

Judge FISHER. The question cannot be answered.

Mr. PIERREPONT. If your honor please, I want
to say a word on this subject. This is now the fourth
time that your honor has formally ruled upon this
point, as will appear by the notes, on this very same
question, And for the counsel to. get up, whén they
know that your honor will be likely to abide by the
ruling you have laid down, to ask every witness such
a question, is conveying the idea to the jury that the
witness would answer the question. They can go on
and ask that question of any witness in the same way.
Now, I submit whether, when your honor has ruled
upon it so many times, it is proper that such a question
should be asked again for your honor to continue to
rule upon it, for the purpose of making insinuations,
or for any purposes? I submit whether it is proper.

Mr. MERRICK. I submit, your honor, that we
have the right to present such evidence as we think is
proper, and to make the record of our exceptions in
such manner as we think most expedient, especially
with a view to a new trial under the law organizing
this court, which allows the question of a new trial to
go before the court at general term. Itis a motion for
a new trial on the record or on the minutes; and
wherever a question is addressed to the discretion of
the court, wemay raise that question from time to time,
whenever we think we can appeal most forcibly to the
discretion which we invoke, and the exercise of that
discretion is of course a ground for a new trial. Thave
not presented this question, except as I regarded it in
different aspects and under circumstances where I
thought it would appeal more forcibly to your honor.
I shall certainly not, in the course of this trial or any
other trial, before your henor or any court, annoy and
harass the court by asking it to decide the same iden-
tical question repeatedly, and over and over again.
But, in the discharge of my duty, where the question
in my judgment assumes a different aspect, I feel that I
ought to ask the court to regard it in that different as-
pect, and I ought to put it upon the record in that shape.

Mr. PIERREPONT. I did not know that the ex-
ercise of discretion was error.

Mr. MERRICK. I did not say it was error. Isay
it is ground for a motion for a new trial. .

Judge FISHER. The court has no discretion in re-

ard to questions of evidence which are settled law.
There is no discretion about this question. The law is
distinet and positive, that, if you wish to impeach a
witness by proving that he'has made declarations con-
trary to what he has stated upon the stand as testimony,
you must direct his attention in cross-examination,
while on the stand, to the time, the place; the person,
the occasion, about which you wish to produce evi-
dence with a view to contradict him. = And I mustsay,
that I do think that when counsel are satisfied that they
have not done that, it is not a fair course to catechise a
witness in this way when they know that the founda-
tion has not been laid. That 1s all I can say now.

Mr. MERRICK. Thediscretion was with your honor
to recall the witness.

V. B. MUNSON,
a witness for the defense, sworn and examined.
By Mr. MERRICK :
Q. Where do you reside?

A. In Washington. I board at the corner of Four-
and-a-half street and Missouri avenue.

Q. What is your business?

A. Clerk in the War Department.

Q. What were you engaged in during the war?

A, T served three years in the army, and served in
the provost marshal’s office of the District of Columbia
as clerk.

Q. Do you know John Lee, a witness who testified
in this case?

A. T do, slightly.

Q. Do you know his reputation among the men
among whom he associates for truth and veracity ?

A. I know his general reputation. I know nothing
positively myself.

Q. Whatis that general reputation as a man of truth?

A. Tt is bad.

Q. Would you, from that general reputation, from
what people generally say of him, believe him on his
oath?

A. Not in a case of life and death.
ters I might accept his word even.

In trivial mat-

Cross-examined by Mr. PIBRREPONT :

Q. What office at the War Department are you in?

A. The Adjutant General’s office.

Q. Do you know Mr. Calvert, who testified here the
other day?

A. Ido. :

Are you in the same Department with him?
Yes, sir.

Did you ever talk with him about this subject?
No; not particularly.

. Did you generally?

. Yes, sir; a few words passed now and then.

. You knew Mr. Lee ?

. I knew him from a limited acquaintance at the
office.

Q. What business have you done with him?

A. T was engaged in general business with him in the
same office.

Q. What business?

A. My business was the paying of rewards for the
arrest of deserters. Mr. Lee was a detective, and at
one time was supposed to have nominal control over
the detectives in the office.

Q. He came there, did he?

A. He came to the office, of course.

Q. How long did you see him coming to the office on
that business? o

A. I don’t recollect whether Mr. Lee was there at
the time I went into the office or not; but I was there
employed as a clerk some nine months, from August
10, 1864, until May, 1865.

Q. During this time you were doing this business with
him so long, had you heard of this bad reputation ?

AREL ha§.

Q. When he came there to make report, or do any-
thing, did you believe what he said—he was not on
oath then; did you believe what he said ?

A. That was none of my business.

Q. T ask you did you believe what he said ?

A. That was not for me.

Q. I ask you again whether you did believe it ?

A. T cannot answer that question positively, because
it was not my business to take what he said either as
truth or not.

Q. I ask you whether you did believe it ?

A. I believed him generally in business matters.

Q. Was he under oath?

A. No; he was not. ‘

Q. Do you think he would be most likely to tell the

POPOPOPO

“truth when he was under oath or when he was not un-

der oath?

A. Well, I do not know.

Q. What do you think about it ?

A. Tlis character, his general reputation, being bad,
I should say he would.
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Q. Do you say he would he more likely to be false
under oath than he would when not under oath ?

A. No, sir; I do not say that.

Q. Then why did you say so just now ?

A. Isaid that under oath I would not believe him

myself.

Q. You would believe him when he was not under
oath?
A. In trivial matters, perhaps.
Q. What do you mean by * perhaps?”
A. I would accept his. word, perhaps, in trivial mat-
S. 3
Q. What do you call “trivial matters?”’
A. Common every-day atfairs. Butif I was a mem-
ber of a jury—— 0
Mr. PIERREPONT. I am not asking you about

ab.

Mr. MERRICK. e has a right to explain.

Judge FISHER. He has no right to put himself in
the shoes of the jury.

Mr. MERRICK. He was going on to explain.

Judge FISHER. He said that if he was a member
of the jury, he would do so and so. That he has no
right to say.

Mr. MERRICK. I only want to ascertain what the
witness’s rights are.

Judge FISHER. His rights are, first, to answer the
questions ; and then if he wishes to make any explan-
ation he can do so. }

Mr. MERRICK. I supposed the witness could state
what would be a responsibility upon him that would
prevent him from believing him. %e says that if there
was no responsibility upon him, with regard to trivial
transactions he might believe him; but if there was a
responsibility upon him he might not.

Mr. PIERREPONT. When I ask him about his re-
sponsibilities it will be time enough for-him to answer
upon that point. I have not asked upon that subject.
(To the witness.) You say that in ordinary matters
you would believe him, would you?

A. Perhaps I would. :

Q. Do you think you would?

A, In general business; I would if he was concerned
in business with me.

Q. In general business, then, you would believe him?

A. If I was placed in that position—if I had busi-
ness with him—I would.

Q. That is, if he was not on cath?

A. If T thought he had no occasion to tell an untruth.

Q. If he was on oath, would you then believe him
on general business matters?

A, Of course I would.

Q. Now, if you were in careful pursuit of one of the
officers of your Department, General Townsend, for in-
stance, and you wanted to find him—you had urgent
business with him—and you were passing the Treasury

epartment, and you should meet John Lee, and he
should tell you that he had come by the White House,
and that he had seen General Townsend go into the
President’s house, would you believe him ?

A. No other evidence to the contrary, I would.

- % And you would goin there to find him, would you
ot ?

A. T would.

Q. If he should tell you that he saw your horse rid-

en by some other person through the avenue this
orning, would you not believe him ?
A. T would.

th

Q. If he should tell you that he saw General Town-

send at Willard’s this morning, talking with the Secre-
tary of War, would you not believe him ?
A. Generally I would.

By Mr. Merrick:

.Q. T understand you to say that you would believe
him in the general {ransactions of every-day life ?

A. General transactions that had no weight.

Q. If there was any responsibility resting upon your

shoulders to be certainly right in the conclusions to
which you should come, would you take hiz word?

A. T would not.

Q. Whether under oath or not?

A. No, sir.

By Mr. BRADLEY:

Q. If two years ago Mr. Lee was in pursuit of cer-
tain persons, and never said any thing about one of
them until two years afterwards, never said that he
had seen him or known him at all, and two years after-
wards was to come forward and say he knew that man
very well at that time, would you believe him?

Mr. PIERREPONT. Do not answer that question.

Mr. BRADLEY. I think it is the very same ques-
tion you put about the horse; but it has a different
color, to be sure. ;

Mr. PIERREPONT. We object to the question.

Judge FISHER. That is one of the very questions
that the jury are called upon to decide, I presume.

Mr. BRADLEY. I have not asked him about Sur-
ratt, or any thing of that kind. However, as the ques-
tion is objected to, I shall not press it.

LEMUEL L. ORME,

a witness for the defense, sworn and examined.

By Mr. MERRICK:

Q. Where do you reside?

A. In Prince George’s county, Maryland.

Q. What is your business?

A. I am a farmer and merchant both.

Q. Do you know John T. Tibbett, who was a-witness
in this case?

A. I know John T. Tibbett.

Q. Did he'reside in Prince George’s county ?

A. Yes, sir.

Q. How long did he reside there? ]

A. T knew him when he was a boy. He resided
there up to about 1862 or 1863, I think.

Q. Has he been about there since then?

A. Yes; he was there from some time in 1865 up to
last fall.

Q. Do you know what his reputation for truth and
veracity is among the people with whom he is ac-
quainted down there? A

A. I know what it is.

Q. What is it—good or bad?

A. Tt is very bad.

Q. From his general reputation for truth and ve-
racity, would you believe him on his oath?

A. No, indeed, sir.

Cross-examined by Mr. PIERREPONT:

Q. When did you first become acquainted with
Tibbett? -

A. When he was but a boy. I donot know whether
he was eight or ten.

Q. How near you did he live?

A. He was born, I think, about six miles from
where I was raised.

Q. What side did he take in the war?

A. He first took sides one way and then the other.
He first started as a sympathizer with the southern
people, and then afterwards turned out to be a strong
Union man, as he termed it.

Q. Which side did you take?

A. T tried to stand as near between the two as I
could.

Q. Were you able to stand that way?

A, T was. p—

Q. When he was taking the southern side his repu-
tation was pretty good, was it not? : ;

A. Since he has grown I never heard of his having
a good character at all. : ]

Q. Had you ever heard anybody speak against his
character for truth before he took the Union side?

A. Oh, yes. I knew worse of him, or I believe as
bad, before that as I have since.
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Q Then he has been better since he took the Union |
side ?

A. I say that he was just as bad before as he has
been since. I do not know that that makes him any |
better.

Q. Before he took the Union side, state who you
heard speak against his character for truth ?

A. T heard my brother, for one.

Q. What is his name?

A. George E. Orme,

Q. Who else before he took the Union side ?

A. That is sometime ago, you will recollect. Iknow
a business transaction which he had with him which
makes me recollect that so well. T was a witness in
the transaction myself. E

Q. Your brother spoke in relation to the transaction,
did he not ?

A. Yes, sir.

Q. He spoke about that transaction ?

A. T do not know that it. was generally about the |

transaction, but I have heard him say, for one, he was
a very bad man.

Q. Did your brother speak about the transaction ?

A. He might have spoken about the transaction in
particular; I cannot say positively whether he did or
not.

Q. Did your brothersay that Tibbett was not a man
of truth ?

A. He said he was a man he could not depend on
for any thing. I heard him speak of him in that way.

Q. Who else did you hear speak of him ?

A. If you confine it to before he protessed to be a
Union man, I do not know that I can speak of any
person outside of my brother, to be positive about it.

Q. Did not your brother have a difficulty with him ?

A. No, never had a word’s difference with him in my
life.

Q. Was there not a transaction in which they disa-
greed ?

A. He would not pay him what he owed, and he
had to get that the best way he could; he tried to
swindle him, as I term it.

Q. That is the extent of his reputation before he
joined the Union party ?

A. I never heard of him until he was grown up.
Just let me explain about it.

Q. I am afraid you will take up too much of our
time. We are trying to get through. Your explana-
tion, no doubt, would be satisfactory, but I ask you to

tell us the name of any man whom, before he joined |

the Union side, you heard say he was a liar or not a
man of truth, except your brother ?

A. I would not like to call any mah’s name unless I
was certain of 1t; but I never heard him spoken of as
the right kind of a man in my life—never heard a man
say he was a gentleman,

Q. I do not know whether he claims to be a gentle-
man, but tell us any man except your brother who be-

fore he joined the Union side you heard say would not |

believe him on oath ?

A. I do not know that I could name anybody.

Q. Then his reputation in your mind was made up
of what your brother said?

The WITNESS. You are asking me now before the
war, I understand.

Mr. PIERREPONT. Yes, before he joined the Union
side—his general character.

A. T judge from the company he kept and the way
he acted.

Q. But you never heard anybody say any thing
against his trath ?

A. T do not want to say positively that [ did not be- |

fore the war. 1 cannot recollect back that far except
as to my brother. I recollect that well.

Q. And he would not pay your brother what he owed
him, yousay? -

A. No, sir.  If you allow me to go on I will tell you
what [ heard, to the best of my recollection.

By Mr. BraDLEY : ;

Q. Do you mean (o state to the jury that you never
heard anybody speak of his reputation for truth, ex-
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