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May 17 PLEASE THE CoURT : The conspiracy here charged and speci-
fied, and the acts alleged to have been committed in pursuance thereof,
and with the intent laid, constitute a crime the atrocity of which has
sent a shudder through the civilized world. All that was agreed
upon and attempted by the alleged inciters and instigators of this
crime constitutes a combination of atrocities with scarcely a parallel
in the annals of the human race. Whether the prisoners at your bar
are guilty of the conspiracy and the acts alleged to have been done
In pursuance thereof, as set forth in the charge and specification, is a
question the determination of which rests solely with this honorable
court, and in passing upon which this court are the sole judges of the
law and the fact.

In presenting my views upon the questions of law raised by the
several counsel for the defence, and also on the testimony adduced
for and against the accused, I desire to be just to them, Just to you,
Just to my country, and just to my own convictions. The issue joined
involves the highest interests of the accused, and, in my judgment,
the highest interests of the whole people of the United States.

It is a matter of great moment to all the people of this country
that the prisoners at your bar be lawfully tried and lawfully convicted
or acquitted. A wrongful and illegal conviction or a wrongful and
illegal acquittal upon this dread issue would impair somewhat the
security of every man’s life, and shake the stability of the republic.
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The crime charged and specified upon your record ig not simply
the crime of murdering a human being, but it is the crime of killing
and murdering on the 14th day of April, A. D. 1865, within the mili-
tary department of Washington and the intrenched lines thereof, Abra-
ham Lincolu, then President of the United States, and commander-
in-chief of the army and navy thereof ; and then and there assault-
ing, with intent to kill and murder, William H. Seward, then Secre-
tary of State of the United States ; and then and there lying in wait
to kill and murder Andrew Johnson, then Vice President of the United
States, and Ulysses S. Grant, then lieutenant general and in command
of the armies of the United States, in pursuance of a treasenable
conspiracy entered into by the accused with one John Wilkes Booth,
and John H. Surratt, upon the instigation of Jefferson Davis, Jacob
Thompson, and George N. Sanders and others, with intent thereby
to aid the existing rebellion and subvert the Constitution and laws of
the United States.

The rebellion, in aid of which this conspiracy was formed and this
great public crime committed, was prosecuted for the vindication of
no right, for the redress of no wrong, but was itself simply a criminal
conspiracy and gigantic assassination. In resisting and crushing this
rebellion the American people take no step backward, and cast no
reproach upon their past history. That people now, asever, proclaim
the self-evident truth that whenever government becomes subversive
of the ends of its creation, it is the right and duty of the people to
alter or abolish it; but during these four years of conflict they have
as clearly proclaimed, as was their right and duty, both by law and
by arms, that the government of their own choice, humanely and
wisely administered, oppressive of none and just to all, shall not be
overthrown by privy conuspiracy or armed rebellion.

What wrong had this government or any of its duly constituted
agents done to any of the guilty actors in this atrocious rebellion?
They themselves being witnesses, the government which they as-
sailed had done no act, and attempted no act, injurious to them, or
in any seuse violative of thejr rights as citizens and men; and yet for
four years, without cause of complaint or colorable cxcuse, the incit-
ers and instigators of the conspiracy charged upon your record have,
by armed rebellion, resisted the lawful authority of the government,
und. attempted by force of arms to blot the republic from the map of
nations. Ng\v that their battalions of treason are broken and flying
before the victorious legions of the republic, the chief traitors i this

. great crime against your government secretly conspire with thejr
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hired confederates to achieve by assassination, if possible, what they
have in vain attempted by wager of battle—the overthrow of the
government of the United States and the subversion of its Constitu-
tion and laws. It is for this secret conspiracy in the interest of the
rebellion, formed at the instigation of the chiefs in that rebellion,
and in pursuance of which the acts charged and specified are alleged
to have been done and with the intent laid, that the accused are
upon trial.

The government in preferring this charge does not indict the whole
people of any State or section, but only the alleged parties to this un-
natural and atrocious conspiracy and erime. The President of the
United States, in the discharge of his duty as commander-in-chief of
the army, and by virtue of the power vested in him by the Constitu-
tion and laws of the United States, has constituted you a military
court, to hear and determine the issue joined against the accused,
and has constituted you a court for no other purpose whatever. To
this charge and specification the defendants have pleaded, first, that
this court has no jurisdiction in the premises; and, second, not guilty.
As the court has already overruled the plea to the Jjurisdiction, it
would be passed over in silence by me but for the fact, that a grave
and elaborate argument has been made by counsel for the accused,
not only to show the want of jurisdiction, but to arraign the President
of the United States before the country and the world as a usurper of
power over the lives and the liberties of the prisoners. Denying the
authority of the President to constitute this commission is an aver-
ment that this tribunal is not a court of justice, has no legal existence,
and therefore no power to hear and determine the issue joined. The
learned counsel for the accused, when they make this averment by
way of argument, owe it to themselves and to their country to show
how the President could otherwise lawfully and efficiently discharge
the duty enjoined upon him by his oath to protect, preserve, and de-
fend the Constitution of the United States, and to take care that the
laws be faithfully executed.

An existing rebellion is alleged and not denied. It is charged that
in aid of this existing rebellion a conspiracy was entered into by the
accused, incited and instigated thereto by the chiefs of this rebellion,
to kill and murder the executive officers of the government, and the
commander of the armies of the United States, and that this conspi-
racy was partly executed by the murder of Abraham Lincoln, and by
a murderous assault upon the Secrctary of State; and counsel reply,
by elaborate argument, that although the facts be as charged, though
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the conspirators be numerous :m.d a? large, able and eager t'o com-
plete the horrid work of assassination already begun w1t§1m .your
military encampment, yet the successor of your murd'ered President
is a usurper if he attempts by military force and mm:tml lf‘zw, as com-
mander-in-chicf, to prevent the consummation of this traitorous con-
spiracy in aid of this treasonable rebellion. The civil courts, say
the counsel, are open in the District. I answer, they are closed
throughout half the republic, and were only open in this District
on the day of this confederation and conspiracy, on the day of the
traitorous assassination of your President, and are only open
at this hour, by force of the bayonet. Does any man suppose that if
the military forces which garrison the intrenchments of your cap-
ital, fifty thousand strong, were all withdrawn, the rebel bands
who this day infest the mountain passes in your vicinity would allow
this court, or any court, to remain opea in this District for the trial
of these their confederates, or would permit your executive officers to
discharge the trust committed to them, for twenty-four hours?

At the time this conspiracy was entered into, and when this court
was convened and entered upon this trial, the country was in a state
of civil war. An army of insurrectionists have, since this trial begun,
shed the blood of Union soldiers in battle. The conspirator, by
whose hand his co-couspirators, whether present or absent, jointly
murdered the President on the 14th of last April, could not be
and was not arrested upon civil process, but was pursued by the
military power of the government, captured, and slain. Was this
an act of usurpation?—a violation of the right guaranteed to that
fleeing assassin by the very Constitution against which and for the
subversion of which he had conspired and murdered the President ?
Who in all this land is bold enough or base enough to assert it ?

I'would be glad to know by what law the President, by a military
force, acting only upon his military orders, is justified in pursuing,
arresting, and killing one of these conspirators, and is condemned for
arresting in like manner, and by his order subjecting to trial, accord-
ing to the laws of war, any or all of the other parties to this same
damnable conspiracy and crime, by a military tribunal of justice—a
tribunal, I may be pardoned for saying, whose integrity and impar-
tiality are above suspicion, and pass unchallenged even by the
accused themselves.

The argument against the jurisdiction of this court rests upon the
assumption that even in time of insurrection and ecivil war, no crimes
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are cognizable and punishable by military commission or court-martial,
save crimes committed in the military or naval service of the United
States, or in the militia of the several States when called into the
actual service of the United States. But that is notall the argument :
it affirms that under this plea to the jurisdiction, the accused have
the right to demand that this court shall decide that it is not a ju-
dicial tribunal and has no legal existence.

This is"a most extraordinary proposition—that the President, under
the Constitution and laws of the United States, was not only not au-
thorized but absolutely forbidden to constitute this court for the
trial of the accused, and, therefore, the act of the President is void,
and the gentlemen who compose the tribunal without judicial authority
or power, and are not in fact or in law a court.

That I do not misstate what is claimed and attempted to be estab-
lished on behalf of the accused, I ask the attention of the court to
the following as the gentleman’s (Mr. Johnson’s) propositions :

That Congress has not authorized, and, under the Constitution,
cannot authorize the appointment of this commission.

That this commission has, ‘‘as a court, no legal existence or au-
thority,”’ because the President, who alone appointed the commission,
has no such power.

That his act ‘‘is a mere nullity—the usurpation of a power not
vested in the Executive, and conferring no authority upon you.”

We have had no common exhibition of law learning in this De-
fence, prepared by a Senator of the United States; but with all his
experience, and all his learning, and acknowledged ability, he has
failed, utterly failed, to show how a tribunal constituted and sworn,
as this has been, to duly try and determine the charge and specifica-
tion against the accused, and by its commission not authorized
to hear or determine any other issues whatever, can rightfully en-
tertain, or can by any possibility pass upon, the proposition pre-
sented by this argument of the gentleman for its consideration.

The members of this court are officers in the army of the
United States, and by order of the President, as Commander-in-
Chief, are required to discharge this duty, and are authorized in this
capacity to discharge no other duty, to exercise no other judicial
power. Of course, if the commission of the President constitutes
this a court for the trial of this case only, as such court it is compe-
tent to decide all questions of law and fact arising in the trial of the
case. But this court has no power, as a court, to declare the au-
thority by which it was constituted null and void, and the act of the
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Prosident a mere nullity, a usurpation. Has it been shown by the
learned gentleman, who demands that this court shall so decide, that
officers of the army may lawfully and constitutionally question in this
manuer the orders of their Commander-in-Chief, disobey, set them
aside. and declare them a nullity and a usurpation? Even if it be con-
ceded that the officers thus detailed by order of the Commander-in-
Chief may question and utterly disregard his order and set aside his
authority, is it possible, in the nature of things, that any body of men,
constituted and qualified as a tribunal of justice, can sit in judgment
upon the proposition that they are not a court for any purpose, and
finally decide judicially, as a court, that the government which ap-
pointed them was without authority? Why not crown the absurdity
of this proposition by asking the several members of this court to
determine that they are not men—living, intelligent, responsible
men ! This would be no more irrational than the question upon which
they are asked to pass. How can any sensible man entertain it?
Before he begins to reason upon the proposition he must take for
granted, and therefore decide in advance, the very question in dis-
pute, to wit, his actual existence.

So with the question presented in this remarkable argument for
the defence : befare this court can enter upon the inquiry of the want
of authority in the President to constitute them a court, they must
take for granted and decide the very point in issue, that the President
had the authority, and that they are in law and in fact a judicial
tribunal ; and having assumed this, they are gravely asked, as such
judicial tribunal, to finally and solemnly decide and declare that they
are not in fact or in law a judicial tribunal, but a mere nullity and
nonentity. A most lame and impotent conclusion !

As the learned counsel seems to have great reverence for judi-
cial authority, and requires precedent for every opinion, I may
be pardoned for saying that the objection which I urge, against
the possibility of any judicial tribunal, after being officially quali-
ﬁed. as such, entertaining, much less judicially deciding, the pro-
pnmt.lon that it has no legal existence as a court, and that the
appointment was a usurpation and without authority of law, has been
solemnly ruled by the Supreme Court of the United States.

1 That court say ‘“The acceptance of the judicial office is a recogni-
:on of the-auth.orzty from which it is derived. If a court should enter
pon .tho inquiry (whether the authority of the government which
established it existed,) and should come to the conclusion that the
government under which it acted had been put aside, it would cease
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to be a court and be incapable of pronouncing a judicial decision upon
the question it undertook to try. If it decides at all, as a court, it
necessarily affirms the existence and authority of the government
under which it is exercising judicial power.””—(Luther vs. Borden, T
Howard, 40.)

That is the very question r‘used by the learned gentleman in his
argument—that there was no authority in the President, by whose
act alone this tribunal was constituted, to vest it with judicial power
to try this issue ; and by the order upon your record, as has already
been shown, if you have no power to try this issue for want of author-
ity in the Commander-in-Chief to constitute you a court, you are no
court, and have no power to try any issue, because his order limits
you to this issue, and this alone.

It requires no very profound legal attainments to apply the ruling
of the highest judicial tribunal of this country, just cited, to the
point raised, not by the pleadings, but by the argument. This court
exists as a judicial tribunal by authority only of the President of the
United States ; the acceptance of the office is an acknowledgment of
the validity of the authority conferring it, and if the President had
no authority to order, direct, and constitute this court to try the ac-
cused, and, as is claimed, did, in so constituting it, perform an uncon-
stitutional and illegal act, it necessarily results that the order of the
President is void and of no effect; that the order did not and could
not constitute this a tribunal of justice, and therefore its members
are incapable of pronouncing a judicial decision upon the question
presented.

There is a marked distinction between the question here
presented and that -raised by a plea to the jurisdiction of
a tribunal whose existence as a court is neither questioned
nor denied. Here it is argued, through many pages, by a learned
Senator, and a distinguished lawyer, that the order of the President,
by whose authority alone this court is constituted a tribunal of mili-
tary justice, is unlawful; if unlawful it is void and of no effect, and
has created no court; therefore this body, not being a court, can have
no more power as a court to decide any question whatever than have its
individual members power to decide that they as men do not in fact
exist.

It 1s a maxim of the common law—the perfection of human reason—
that what is impossible the law requires of no man.

How can it be possible that a judicial tribunal can decide the
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guestion that it does not exist, any more than that a rational man can
decide that he does not exist ?

The absurdity of the proposition so elaborately urged upon the
consideration of this court cannot be saved from the ridicule and con-
tempt of sensible men by th'e pretence that the court is Flotrasked
judicially to decide that it is not a cogrt, but only that it has no
jurisdiction;/for it is a fact not to be denied th_at the whole argument
for the defence on this point is that the President had not the law-
ful authority to issue the order by which alone this court is constitu-
ted, and that the order for its creation is null and void.

Gentlemen might as well ask thé Supreme Courfof the United
States upon a plea to the jurisdiction to decide, as a court, that the
President had no lawful authority to nominate the Jjudges thereof
severally to the Senate, and that the Senate had no lawful authority
to advise and consent to their appointment, as to ask this court to
decide, as a court, that the order of the President of the United States
constituting it a tribunal for the sole purpose of this trial was not
only without authority of law, but against and in violation of law. If
this court is not a lawful tribunal, it has no existence, and can no
more speak as a court than the dead, much less pronounce the judg-
ment required at its hands—that it is not a court, and that the Pres-
ident of the United States, in constituting it such to try the question
upon the charge and specification preferrfad, has transcended his
authority, and violated his oath of office.

Before passing from the consideration of the ‘proposition of the
learned senator, that this is not a court, it is fit that I should notice
that another of the counsel for the accused (Mr. Ewing) has also ad-
vanced the same opinion, ceftainly with more directness and candor,
and without any qualification. His statement is, “*You,” gentlemen,
‘*are no court under the Coustitution.”” This remark of the gentle-
man cannot fail to excite surprise, when it is remembered that the
gentleman, not many months since, was a general in the service of
the couutry, and as such in his department in the west proclaimed
and enforced martial law by the constitution of military tribunals for
the trial of citizens not in the land or naval forces, but who were
guilty of military offences, for which he deemed them Justly punish-
able before military courts, and accordingly he punished them. Is
the gentleman quite sure, when that account comes to be rendered
for these alleged unconstitutiona] assumptions of power, that he will
not have to answer for more of these alleged violations of the rights
of citizens by illegal arrests, convictions, and cxecutions, than any of
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the members of this court? In support of his opinion that this is no
court, the gentleman cites the 3d article of the Coustitution, which
provides ‘‘that the judicial power of the United States shall be vest-
ed in one supreme court, and such inlerior courts as Congress may
establish,’” the judges whereof ¢ shall hold their offices during good
behavior.”’

It 1s a sufficient answer to say to the gentleman, that the power of
this government to try and punish military offences by military tribu-
nals is no part of the ‘‘judicial power of the United States,”” under
the 3d article-of the Constitution, but a power conferred by the 8th
gsection of the 1st article,and so it has been ruled by the Supreme Court
in Dyres vs. Hoover, 20 Howard, 78. If this power is so conferred
by the 8th section, a military court authorized by Congress, and con-
stituted as this has been, to try all persons for military crimes in
time of war, though not exercising “the judicial power’’ provided
for in the 3d article, is nevertheless a court as. constitutional as the
Supreme Court itself. The gentleman admits this to the extent of
the trial by courts-martial of persons in the military or naval ser-
vice, and by admitting it he gives up the point. There is no express
grant for any such tribunal, and the pewer to establish such a court,
therefore, is implied from the provisions of the 8th section,.1st article,
that ‘“ Congress shall have power to provide and maintain a navy,”’
and also ‘‘to make rules for the government of the land and naval
forces.”” From these grants the Supreme Court infer the power to
establish courts-martial, and from the grants in the same 8th section,
as I shall notice hereafter, that ‘‘ Congress shall have power to de-
clare war,”’ and ‘‘to pass all laws necessary and proper to carry this
and all other powers into effect,”’ it is necessarily implied that in
time of war Congress may authorize military commissions, to try all
crimes committed in aid of the public enemy, as such tribunals are
necessary to give effect to the power to make war and suppress insur-
rection.

Inasmuch as the gentleman (Gen. Ewing,) for whom, personally, I
have a high regard as the military commander of a western depart-
ment, made a liberal exercise, under the order of the Commander-
in-Chief of the army, of this power to arrest and try military of-
fenders not in the land or naval forces of the United States, and
inflicted upon them, as I am informed, the extreme penalty of the
law, by virtue of his military jurisdiction, I wish to know whether he
proposes, by his proclamation of the personal responsibility awaiting
all such usurpations of judicial authority, that he himself shall be
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subjected to the same stern judgment which he invokes. a‘.gai.nst
others—that, in short, he shall be drawn and quartered for inflicting
the extreme penalties of the law upon citizens of the United States
in violation of the Constitution and laws of his country ? I trust that
lis error of judgment in pronouncing this military jurisdiction a usur-
pation and violation of the Constitution may not rise up in jufigment
to condemn him, and that he may never be subjected to pains and
penalties for having done his duty heretofore in exercising this right-
ful authority, and in bringing to judgment those who conspired
against the lives and liberties of the people.

Here I might leave this question, committing it to the charitable
speeches of men, but for the fact that the.learned counsel has been
more careful in his extraordinary argument to denounce the Presi-
dent as a usurper than to show how the court could possibly decide
that it has no judicial existence, and yet that it has judicial existence.

A representative of the people and of the rights of the people be-
fore this court, by the appointment of the President, and which ap-
pointment was neither sought by me nor desired, I cannot allow all
that has here been said by way of denunciation of the murdered Presi-
dent and his successor to pass unnoticed. This has been made the occa-
sion by the learned counsel, Mr.Johnson, to volunteer, not to defend the
accused, Mary E. Surratt, not to make a judicial argument in her behalf,
but to make a political harangue, a partisan speech against his gov-
ernment and country, and thereby swell the cry of the armed legions
of sedition and rebellion that but yesterday shook the heavens with
their infernal enginery of treason and filled the habitations of the people
with death. As the law forbids a senator of the United States to re-
ceive compensation, or fee, for defending, in cases before civil or mili-
tary commissions, the gentleman volunteers to make a speech before
this court, in which he denounces the action of the Executive Depart-
ment in proclaiming and executing martial law against rebels in arms,
their aiders and abettors, as a usurpation and a tyranny. I deem it

my duty toreply to this denunciation, net for the purpose of present--

ing thereby any question for the decision of this court, for I have
shown that the argument of the gentleman presents no question for
its decision as a court, but to repel, as far as I may be able, the un-
just aspersion attempted to be cast upon the memory of our dead
President, and upon the official conduct of his successor.

I propose now to answer fully all that the gentleman (Mr. Johnson)
has said of the want of jurisdiction in this court, and of the alleged
usurpation and tyranny of the Executive, that the enlightened public
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opinion to which he appeals may decide whether all this denunciation
is just—whether indeed conspiring against the whole people, and
confederation and agreement in aid of insurrection to murder all the
executive officers of the government, cannot be checked or arrested
by the Executive power. Let the people decide this question ; and
in doing so, let them pass upon the action of the senator as well as
upon the action of those whom he so arrogantly arraigns. His plea
in behalf of an expiring and shattered rebellion is a fit. subject for
public consideration and for public condemnation.

Let that people also note, that while the learned gentleman, (Mr.
Johnson,) as a volunteer, without pay, thus condemns as a usurpa-
tion the means employed so effectually to suppress this gigantic insur-
rection, the New York News, whose proprietor, Benjamin Wood, is
shown by the testimony upon your record to have received from the
agents of the rebellion twenty-five thousand dollars, rushes into the
lists to champion the cause of the rebellion, its aiders and abettors,
by following to the letter his colleague, (Mr. Johnson, ) and with greater
plainness of speegh, and a fervorintensified, doubtless, by the twenty-
five thousand dollars received, and the hope of more, denounces the
court as a usurpation and’ threatens the members with the conse-
quences | v

The argument of the gentleman to whieh the court has listened so
patiently and so long is but an attempt to show that it is unconsti-
tutional for the government of the United States to arrest upon mil-
itary order and try before military tribunals and punish upon convic-
tion, in accordance with the laws of war and the usages of nations, all
criminal offenders acting in aid of the existing rebellion. It does
seem to me that the speech in its tone and temper is the same as that
which the country has heard for the last four years uttered by the
armed rebels themselves and by their apologists, averring that it was
unconstitutional for the government of the United States to defend by
arms its own rightful authority and the supremacy of its laws.

It is as clearly the right of the republic to live and to defend its life
until it forfeits that right by crime, as it is the right of the individual
to live so long as God gives him life, unless he forfeits that right by
crime. I make no argument to support this proposition. Who is
there here or elsewhere to cast the reproach upon my country that
for her crimes she must die? Youngest born of the nations ! is she
not immortal by all the dread memories of the past—by that sublime
and voluntary sacrifice of the present, in which the bravest and no-
blest of her sons have laid down their lives that she might live, giving




14

their serenc brows to the dust of the grave, and lifting their hands
for the last time amidst the consuming fires of battle ! I assume, for
the purposes of this argument, that self-defence is as clearly the right -
of nations as it is the acknowledged right of men, and that the Amer-
ican people may do in the defence and maintenance o.f t}.xeir own
rightful authority against organized armed rebels, their aiders an.d
abettors, whatever free and independent nations anywhere upon this
globe, in time of war, may of right do.

All this is substantially denied by the gentleman in the remarkable
argument which he has here made. There is nothing further from
my purpose than to do injustice to the learned gentleman or to his
elaborate and ingenious argument. To justify what I have already
said, I may be permitted here to remind the- court that nothing is
said by the counsel touching the conduct of the accused, Mary E.
Surratt, as shown by the testimony ; that he makes confession at the
end of his arraignment of the government and country, that he has
not made such argument, and that he leaves it to be made by ber
other counsel. He does take care, however, to arl;aign the country
and the government for conducting a trial with closed doors and
before a secret tribunal, and compares the proceedings of this court
to the Spanish Inquisition, using the strongest words at his command
to intensify the horror which he supposes his announcement will
excite throughout the civilized world.

Was this dealing fairly by this government? Was there anything
in the conduct of the proceedings bere that justified any such remark ?
Has this been a secret trial? Has it not been conducted in open day
in the presence of the accused, and in the presence of seven gentle-
men learned in the law, who appeared from day to day as their
counsel? Were they not informed of the accusation against them ?
Were they deprived of the right of challenge? Was it not secured
to them by law, and were they not asked to exercise it? Has any
part of the evidence been suppressed? Have not all the proceed-
ings been published to the world? What, then, was done, or intended
to be done, by the government, which justifies this clamor about @
Spanish Inquisition ? ‘

That a people assailed by organized treason over an extent of ter-
ritory half as large as the continent of Europe, and assailed in their
very capital by secret assassins banded together and hired to do the
work of murder by the instigation of these conspirators, may not
be permitted to make inquiry, even with closed doors, touching the
nature and extent of the organization, ought not to be asserted by
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any gentleman who makes the least pretensions to any knowledge of
the law, either common, civil, or military. Who does not know that
at the common law all inquisition touching crimes and misdemean-
ors, preparatory to indictment by the grand inquest of the state,
is made with closed doors ? X &
, (I; this trial no parties accused, nor their counsel, nor the reporters/
of this court, were at any time excluded from its deliberations when
any testimony was being taken ; nor has there been any testimony
taken in the case with closed doors, save that of afew witnesses, who
testified, not in regard to the accused or either of them, but in re-
spect to the traitors and conspirators not on trial, who were alleged
to have incited this crime. {Who is there to say that the American
people, in time of armed rebellion and civil war, have not the right
to make such an examination as secretly as they may deem neces-
sary, either in a military or civil court ?

I have said this, not by way of apology for anything the govern-
ment has done or attempted to do in the progress of this trial, but to
expose the animus of the argument, and to repel thé accusation against
my country sent out to the world by the counsel. From anything
that he has said, I have yet to learn that the American people have
not the right to make their inquiries secretly, touching a general con-
spiracy in aid of an existing rebellion, which involves their nationality
and the peace and security of all.

The gentleman then enters into a learned argument for the purpose
of showing that, by the Constitution, the people of the United States
cannot, in war or in peace, subject any person to trial before a mili-
tary tribunal, whatever may be his crime or offence, unless such per-
son be in the military or naval service of the United States. The
conduct of this argument is as remarkable as its assaults upon the
government are unwarranted, and its insinuations about the revival
of the Inquisition and secret trials are inexcusable. The court will
notice that the argument, from the beginning almost to its conclusion,
insists that no person is liable to be tried by military or martial law
before a military tribunal, save those in the land and naval service of
the United States. I repeat, the conduct of this argument of the
gentleman is remarkable. As an instance, I ask the attention, not
only of this court, but of that public whom he has ventured to address
in this tone and temper, to the authority of the distinguished Chancellor
Kent, whose great name the counsel has endeavored to press into his
service in support of his general proposition, that no person save
those in the military or naval service of the United States is liable to
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be tried for any crime whatever, either in peace or in war, before a
military tribunal. o

Thelanguage of the gentleman, after citing the provision of the Con-
stitution, *‘ that no person shall be held to answer for a capital or other-
wise infamous crime unless on a presentment or indictment of a grand
jury, except in cases arising in the land or naval forces, or in tb@
militia, when in actual service in time of war or public danger,’’ 1s,
“‘that this exception is designed to leave in force, not to enlarge, the
power vested in Congress by the original Constitution to make rules
for the government and régulation of the land and naval forces; that
the land or naval forces are the terms used in both, have the same
meaning, and until lately have been supposed by every commentator
and judge to exclude from military jurisdiction offences committed by
citizens not belonging to such forces.”” The learned gentleman then
adds: “*Kent, in a note to his 1st Commentaries, 341, states, and
with accuracy, that ‘military and naval crimes and offences, com-
mitted while the party is attached to and under the immediate au-
thority of the army and navy of the United States and in actual
service, are not cognizable under the common-law jurisdiction of the
courts of the United States.”’”” I ask this court to bear in mind that
this is the only passage which he quotes from this note of Kent in
his argument, and that no man possessed of common sense, however
destitute he may be of the exact and varied learning in the law to
which the gentleman may rightfully lay claim, can for a moment en-
tertain the opition that the distinguished chancellor of New York, in
the passage just cited, intimates any such thing as the counsel asserts,
that the Constitution excludes from military jurisdiction offences com-
mitted by citizens not belonging to the land or naval forces.

Who can fail to see that Chancellor Kent, by the passage cited,
only decides that military and naval crimes and offences committed
by a party attached to and under the immediate authority of the
army and navy of the United States, and in actual service, are not
cognizable under the common-law jurisdiction of the courts of the
United States ?  He only says they are not cognizable under its vom-
mon-law jurisdiction; but by that he does not say or intimate, what
is attempted to be #aid by the counsel for him, that *‘all crimes
committed by citizens are by the Constitution excluded from military

jurisdiction,”” and that the perpetrators of them can under no circum-
stances be tried before military tribunals.

Yet the counsel ventures
to proceed, standing upon this passage quoted from Kent, to say that,
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“*according to this great authority, every other class of persons and
every other species of offences are within the jurisdiction of the civil
courts, and entitled to the protection of the proceeding by present-
ment or indictment and the public trial in such a court.”

Whatever that great authority may have said elsewhere, it is very
doubtful whether any candid man in America will be able to come
to the very learned and astute conclusion that Chancellor Kent. has
so stated in the note or any part of the note which the gentleman
has just cited. If he has said it elsewhere, it is for the gentleman,
if he relies upon Kent for authority, to produce, the passage. Dut
was it fair treatment of this ‘‘great authority’’—was it not taking
an unwarrantable privilege with the distinguished chancellor and his
great work, the enduring monument of his learning and genius, to so
mutilate the note referred to, as mightleave the gentleman at liberty
to make his deductions and assertions under cover of the great name
of the New York chancellor, to suit the emergency of his case, by
omitting the following passage, which occurs in the same note, and
absolutely excludes the conclusion so defiantly put forth by the counsel
to support his argument ? In that note Chancellor Kent says :

$CMilitary law is a system‘of regulations for the government of the
armies in the service of the United States, authorized by the act of
Congress of April 10, 1806, known as the Articles of War, and naval
law is a similar system for the government of the navy, under the
act of Congress of April 23, 1800. But martial law is quite a distinct
thing, and is founded upon paramount necessity, and proclaimed by
a military chief.”’

However unsuccessful, after this exposure, the gentleman appears
in maintaining his monstrous proposition, that the American people
are by theirown Constitution forbidden to try the aiders and abettors
of armed traitors and rebellion before military tribunals, and subject
them, according to the laws of war and the usages of nations, to just
punishment for their great crimes, it has been made clear from what
I have already stated that he has been eminently successful in muti-
lating this beautiful production of that great mind; which act of mu-
tilation every one knows is violative alike of the laws of peace and
war. Even in war the divine creations of art and the immortal pro-
ductions of genius and learning are spared.

In the same spirit, and it seems to me with the same unfairness as
that just noted, the learned gentleman has very adroitly pressed into
his service, by an extract from the autobiography of the war-worn

2B .
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veteran and hero, General Scott, the names of the late Secretar.y of
War, Mr. Marcy, and the learned ex-Attorney General, Mr. C}lshlng.
This adroit performance is achieved in this way: after stating the
fact that General Scott in Mexico proclaimed martial law for the
trial and punishment by military tribunals of persons guilty of
« assassination, murder, and poisoning,’’ the gentleman proceeds to
quote from the Autobiography, ‘‘that this order, when handed to the
then Secretary of War (Mr. Marcy) for his approval, ‘a startle at the
title (martial law order) was the only comment he then or ever made
on the subject,’” and that it was ‘soon silently returned as too explo-
give for safe handling.” ‘A little later (he adds) the Attorney Gen-
eral (Mr. Cushing) called and asked for a copy, and the law officer of
the government, whose business it is to speak on all such matters,
was stricken with legal dumbness.”’’ " Thereupon the learned gentle-
man proceeds to say: ‘* How-much more startled and more paralyzed
would these great men have been had they been consulted on such a
commission as this! A commission, not to sit in another country, and
to try offences not provided for in'any law of the United States, civil
or military, then in force, but in their own country, and in a part
of it where there are laws providing for” their trial and punishment,
and civil courts clothed with ample powers for both, and in the daily
and undisturbed exercise of their jurisdiction.”’

I think I may safely say, without stopping to make any special ref-
erences, that the official career of the late Secretary of War (Mr.
Marcy) gave no indication that he ever doubted or denied the con-
stitutional power of the American people, acting through their duly
coustituted agents, to do any act justified by the laws of war, for the
suppression of a rebellion or to repel invasion. Certainly there is
nothing in this extract from the Autobiography which justifies any
such couclusion. He was startled, we are told. It may have been
as much the admiration he had for the boldness and wisdom of the
conqueror of Mexico as any abhorrence he had for the trial and pun-
ishment of *‘assassius, poisoners, and murderers,”’ according to the
laws and usages of war.

But the official utterances of the ex-Attorney General, Cushing,
with which the gentleman doubtless was familiar when he prepared
this argument, by no means justify the attempt here made to quote
him as authority against the proclamation and enforcement of mar-
tial law in time of rebellion and civil wir. That distinguished man,
not second in legal attainments to any who have held that position,
has left an official opinion of record touching this subject. Referring
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to what is said by Sir Mathew Hale, in his History of the Common
Law, concerning martial law, wherein he limits it, as the gentleman
has seemed by the whole drift of his argument desirous of doing, and
says that it is ‘‘not in trath and in reality law, but something in-
dulged rather than allowed as a law—the necessity of government,
order, and discipline in an army,’”” Mr. Cushing makes this just criti-
cism : ‘‘This proposition is a mere composite blunder, a total mis-
apprehension of the matter. It confounds martial law and law mili-
tary: it ascribes to the former the uses of the latter ; it erroneously
assumes that the government of a body of troops is a necessity more
than of a body of civilians or citizens. It confounds and confuses all
the relations of the subject, and is an apt illustration of the incom-
pleteness of the notions of the common-law jurists of England in re-
gard to matters not comprehended in that limited branch of legal
science. * * * Military law, it is now perfectly understood in
England, is a branch of the law of the land, applicable only to certain
acts of a particular class of persons and administered by special
tribunals ; but neither in that nor in any other respect essentially
differing as to foundation in constitutional reason from admiralty,

ecclesiastical, or indeed chancery and common law. & ) *
It is the system of rules for the government of the army and navy
established by successive acts of Parliament. % > K *

Martial law, as exercised in any country by the commander of a
foreign army, is an element of the jus belli.

“ Tt is incidental to the state of solemn war, and appertains to the
law of nations. X * Thus, while the armies of the United
States occupied different provinces of the Mexican republie, the
respective commanders were not limited in authority by any local
law. They allowed, or rather required, the magistrates of the coun-
try, municipal or judicial, to continue to administer the laws of the
country among their countrymen ; but in subjection, always, to the
military power, which acted summarily and according to discretion,
when the belligerent interests of the conqueror required it, and
which exercised jurisdiction, either summarily or by means of mili-
tary commissions for the protection or the punishment of citizens of
the United States in Mexico.” —Opinions of Attorneys General, vol,
viii, 366-369.

Mr. Cushing says, ¢ That, it would seem, was one of the forms of
martial law;” but he adds, that such an example of martial law ad-
ministered by a foreign army in the enemy’s country ‘‘does not en-
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lighten us in regard to the question of martial law in one's own coun-
try, and as administered by its military commanders. That is a case
which the law of nations does not reach. Its regulation is of the do-
mestic resort of the organic laws of the country itself, and rengrding
which, as it happens, there is no definite or explicit legislation in the
United States, as there is none in England.

¢ Accordingly, in England, as we have seen, Earl Grey assumes that
when martial law exists it has no legal origin, but is a mere fact of
necessity, to be legalized afterwards by a bill of indemnity, if there
be.occasion. I am not prepared to say that, under existing laws,
such may not also be the case in the United States.”’—1Ibid., 370.

After such a statement, wherein ex-Attorney General Cushing very
clearly recognizes the right of this government, as also of England,
to employ martial law as a means of defence in a time of war, whether
domestic or foreign, he will be as much surprised when he reads the
argument of the learned gentleman, wherein he is described as being
struck with legal dumbness at the mere mention of proclaiming martial
law, and its enforcemént by the commander of our army in Mexico,
as the late Secretary of War was startled with even the mention of
its title.

Even some of the reasons given, and certainly the power exercised
by the veteran hero himself, would seem to be in direct conflict with
the propositions of the learned gentleman.

The Lieutenant General says, he ‘‘excludes from his order cases
already cognizable by court-martial, and limits it to cases not pro-
vided for in the act of Congress establishing rules and articles for the
government of the armies of the United States.”” Has not the gen-
tleman who attempts to press General Scott into his service argued
and insisted upon it, that the commander of the army cannot subject
the soldiers under his command to any control or punishment what-
ever, save that which is provided for in the articles?

It will not do, in order to sustain the gentleman’s hypothesis, to say
that these provisions of the Constitution, by which he attempts to
fetter the power of the people to punish such offences in‘time of war
within the territory of the United States, may be disregarded by an
officer of the United States in command of its armies, in the trial and
punishment of its soldiers in a foreign war. The law of the United
States for the government of its own armies follows the flag upon
every sca and in every land.

The truth is, that the right of the people to proclaim and execute
martial law is a necessary incident of war, and this was the right
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exercised, and rightfully exercised, by Lieutenant General Scott in
Mexico. It was what Earl Grey has justly said was a *‘fact of ne-
cessity,”” and I may add, an act as clearly authorized as was the act
of fighting the enemy when they appeared before him.

In making this exception, the Lieutenant General followed the rule
recognized by the American authorities on ‘military law, in which
it 1s declared that ‘‘ many crimes committed even by military officers,
enlisted men, or cawmp retainers, cannot be tried under the rules and
articles of war. Military commissions must be resorted to for such
cases, and these commissions should be ordered by the same authority,
be constituted in a similar manner, and their proceedings be con-
ducted according to the same general rules as general courts-mar-
tial.”’ — Benet, 15.

There remain for me to notice, at present, two other points
in this extraordinary speech: first, that martial law does not warrant
a military commission for the trial of military offences—that is, offences
committed in time of war in the interests of. the public enemy, and
by concert and agreement with the enemy; and second, that martial
law does not prevail in the United States, and has never been declared
by any competent authority.

It is not necessary, as the gentleman himself has declined to argue
the first point,—whether martial law authorizes the organization of
military commissions by order of the Commander-in-Chief to try such
offences, that I should say more than that the authority just cited by
me shows that such commissions are authorized under martial law,
and are created by the commander for the trial of all such offences,
when their punishment by court-martial is not provided for by the
express statute law of the country.

The second point,—that martial law has not been declared by any
competent authority, is an arraignment of the late murdered Pres-
ident of the United States for his proclamation of September 24,
1862, declaring martiallaw throughout the United States;and of which,
in Lawrence’s edition of Wheaton on International Law, p. 522, it 1s
said, “Whatever may be the inference to be deduced either from
constitutional or international law, or from the usages of European
governments, as to the legitimate depository of the power of suspernd-
_ing the writ of habeas corpus, the virtual abrogation of the judiciary
in cases affecting individual liberty, and the establishment as matter
of fact in the United States, by the Executive alone, of martial law,
not merely in the insurrectionary districts, or in cases of military
occupancy, but throughout the entire Union, and not temporarily,
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but as an institution as permanent as the insurrection on which it
professes to be based, and capable on the same principle of being
revived in all cases of forcign as well as civil war, are placed beyond
question by the President’s proclamation of September 24, 1862.”’
That proclamation is as f>llows :

«BY THE PRESIDENT OF THE UNITED STATES OF AMERICA.

“APROCLAMATION.

« Whereas it has become nccessary to call into service not only volunteers,
but also portions of the militia of the States, by a draft, in order to suppress
the insurrection existing in the United States, and disloyal persons are not ade-
quately restrained by the ordinary processes of law from hindering this measure,
and from giving aid and comfort in various ways to the insurrection: Now,
therefore, be it ordered, that during the existing insurrection, and as a necessary
means for suppressing the same, all rebels and insurgents, their aiders and abet-
tors, within the United States, and all persons discouraging volunteer enlist-
ments, resistipg militia drafts, or guilty of any disloyal practice, affording aid
and comfort to rebels, against the authority of the United States, shall be
subject to martial law, and lable to trial and punishment by courts-martial or
military commission.

¢ Second. That the writ of Aabeas corpus is suspended in respect to all per-
gons arrested, or who are now, or hereafter during the rebellion shall be, impris-
oned in any fort, camp, arsenal, military prison, or other place of confine-
ment, by any military authority, or by the sentence of any eourt martial or
military commission. ;

“ In witness whercof, I have hereunto set my hand, and caused the seal of
the United States to be affixed.

“Done at the city of Washington, this 24th day of September, A. D. 1862,
and of the independence of the United States the eighty-seventh.

«“ABRAHAM LINCOLN.
“ By the President :

“Wirniam H, SEwaRbp,
“ Secretary of State.”

This proclamation is duly certified from the War Department to be
in full force and not revoked, and is evidence of record in this case;
and but a few days since a proclamation of the President, of which
this court will take notice, declares that the same remains in full foree.

It has been said by another of the counsel for ihe accused (Mr.
Stoue) in his argument, that, admitting its validity, the proc]ama\tion
ceases to have effect with the insurrection, and is terminated by it.
It is true the proclamation of martial law only continues during
the insurrection; but inasmuch as the question of the existence of
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an insurrection is a political question, the decision of which belongs
exclusively to the political department of the government, that de-
partment alone can declare its existence, and that department alone
can declare its termination, and by the action of the political depart-
ment of the government every judicial tribunal in the land is con-
cluded and bound. That question has been settled for fifty years
in this country by the Supreme Court of the United States : First,
in the case of Brown vs. The United States (8 Cranch;) alsv in the prize
cases (2 Black, 641.) Nothing more, therefore, need be said upon
this question of an existing insurrection than this: The political de-
partment of the government has heretofore proclaimed an insurrection,
that department has not yet declared the insurrection ended, and the
event on the 14th of April, which robbed the people of their chosen
Executive, and clothed this land in mourning, bore sad but over-
whelming witness to the fact that the rebellion is not ended. The
fact of the insurrection is not an open question to be tried or settled
by parol, either in a military tribunal or in a civil court.

The declaration of the learned gentleman who opened the defence,
(Mr. Johnson,) that martial law has never been declared by any com-
petent authority, as I have already said, arraigns Mr. Lincoln for a
usurpation of power. Does the gentleman mean to say that, until
Congress authorizes it, the President ecannot proclaim and enforce
martial law in the suppression of armed and organized rebellion? Or
does he only affirm that this act of the late President is a usurpation ?

The proclamation of martial law in 1862 a usurpation ! though
it armed the people in that dark hour of trial with the means of de-
fence against traitorous and secret enemies in every State and dis-
trict of the country; though by its use some of the guilty were brought
to swift and just judgment, and others deterred from crime or driven
to flight; though by this means the innocent and defenceless were
protected; though by this means the city of the gentleman’s residence
was saved from the violence and pillage of the mob and the torch of
the incendiary. But, says the gentleman, it was a usurpation, for-
bidden by the laws of the land !

The same was said of the proclamations of blockade issued April
19 and 27, 1861, which declared a blockade of the ports of the insur-
gent States, and that all vessels violating the same were subjects of
capture, and, together with the cargo, to be condemned as prize. In-
asmuch as Congress had not then recognized the fact of civil war,
these proclamations were denounced as void. The Supreme Court
decided otherwise, and affirmed the power of the Executive thus to
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subject property on the seas to seizure and condemnation. I read
from tbat decision : .

*The Constitution confers upon the President the whole executive
power; he is bound to take care that the laws be faithfully executed;
he is commander-in-chief of the army and navy of the United States,
and of the militia of the several States when called into the actual
service of the United States. * * -Whether the President, in ful-
filling his duties as-commander-in-chief in suppressing an insurrec-
tion, has met with such armed hostile resistance, and a civil war of
such alarming proportions as will compel him to accord to them the
character of belligerents, is a question to be decided by him, and this
court must be governed by the decisions and acts of the political
departmment of the government to which this power was intrusted.
He must determine what degree of force the crisis demands.

““The proclamation of blockade is itself official and conclusive evi-
dence to the court that a state of war existed which demanded and
authorized a recourse to such a measure under the circumstances pe-
culiar to the case.”” (2 Black, 670.)

It has been solemnly ruled by the same tribunal, in an earlier case,
‘“ that the power is confided to the Executive of the Union to deter-
mine when it is necessary to call out the militia of the States to repel
invasion,”” as follows : ‘‘That he is necessarily constituted the judge
of the existence of the exigency in the first instance, and is bound to
act according to his belief of the facts. If he does so act, and
decides to call forth the militia, his orders for this purpose are in
strict conformity with the provisions of the law ; and it would seem
to follow as a necessary consequence, that every act done by a sub-
ordinate officer, in obedience to such orders, is equally justifiable.
The law contemplates that, under such circumstances, orders shall be
given to carry the power into effect; and it cannot therefore be a
correct inference that any other person has a just right to disobey
them. The law does not provide for any appeal from the judgment
of the President, or for any right in subordinate officers to review his
decision, and in effect defeat it. Whenever a statute gives a dis-
cretionary power to any person, to be exercised by him upon his own
opinion of certain facts, it is a sound rule of construction, that the
statute constitutes him the sole and exclusive judge of the existence
of those facts.” (12 Wheaton, 31.) .

In the light of these decisions, it must be clear to every mind that
the question of the existence of an insurrection, and the necessity of
calling into requisition for its suppression both the militia of the
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States and the army and navy of the United States, and of proclaim-
ing martial law, which is an essential condition of war, whether
foreign or domestic, must rest with the officer of the government who
is charged by the express terms of the Constitution with the per-
formance of this great duty for the common defence and the execu-
tion of the laws of the Union.

But it is further insisted by the gentleman in this argument, that
Congress has not anthorized the establishment of military commissions,
which are essential to the judicial administration of martial law and
the punishment of crimes committed during the existence of a civil
war, and especially, that such commissions are not so anthorized to try
persons other than those in the military or naval service of the United
States, or in the militia of the several States, when in the actual service
of the United States. The gentleman’s argument assuredly destroys
itself, for ho insists that the Congress, as the legislative department
of the government, can passno law which, either in peace or war, can
constitutionally subject any citizen not in the land or naval forces to
trial for crime before a military tribunal, or otherwise than by a jury
in the civil courts.

Why does the learned gentleman now tell us that Congress has
not authorized this to be done, after declaring just as stoutly that
by the fifth and sixth amendments to the Constitution no such military
tribunals can be established for the trial of any person not in the
military or naval service of the United States, or in the militia when
in actual service, for the commission of any crime whatever in time
of war or insurrection? It ought to have occurred to the gentle-
man when commenting upon the exception in the fifth article of the
Constitution, that there was a reason for it very different from that
which he saw fit to assign, and that reason, manifestly upon the face
of the Constitution itself, was, that by the eighth section of the first
article, it is expressly provided, that Congress shall have power to
make rules for the government of the land and naval forces, and to
provide for organizing, arming, and disciplining the militia, and for
governing such part of them as may be employed in the service of the
United States, and that, inasmuch as military discipline and order are
as essential in an army in time of peace, as in time of war, if the
Constitution would leave this power to Congress in peace, it must
make the exception, so that rules and regulations for the government
of the army and navy should be operative in time of peace as well as
in time of war ; because the provisions of the Constitution give the
right of trial by jury IN TIME OF PEACE, in all criminal prosecutions



by indictment, in terms embracing every human being that may be
held to answer for crime in the United States: and therefore if the
eighth section of the first article was to remain in full force 1IN TIME OF
PEACE, the exception must be made ; and accordingly, the exceptlou
was made. Bat by the argument we have listened to, this court is
told, and the country is told, that IN TIME OF WAR—a war which in-
volves in its dread issue the lives and interests of us all-—the guaran-
tees of the Constitution arc in full force for the benefit of those who
conspire with the enemy, creep into your camps, murder in cold blood,

in the interests of the invader or insurgent, the commander-in-chief of
your army, and secure to him the slow and weak provisions of the civi]
law, while the soldier; who may, when overcome by the demands of
exhausted nature, which cannot be resisted, have slept at his post, is
stibject to be tried upon the spot by a military tribunal and shot. The
argument amounts to this: that as military courts and military trials of
civilians in time of war are a usurpation and tyranny, and as soldiers
are liable to such arrests and trial, Sergeant Corbett, who shot Bootl,
shouid be tried and executed by sentence of a military court ; while
Bootl’s co-conspirators and aiders should be saved from any such in-
dignity as a military trial ! I confess that I am too dull to compre-
bend the logic, the reason, orthe sense of such a conclusion ! If there
is any one enfitled to this privilege of a civil trial, at a remote period,
and by a jury of the District, IN TIME OF CIVIL WAR, when the foundations
of the republic are rocking beneath the earthquake tread of armed
rebellion, that man is the defender of the republic. It will never do
to say, as has been said in this argument, that the soldier is not lia-
ble to be tried in time of war by a military tribunal for any other
offeuce than thoseé prescribed in the rules and articles of war. To
wy mind, nothing can be clearer than that citizen and soldier alike,
in time of civil or foreign war, after a proclamation of martial law,
are triable by military tribunals for all offences of which they may be
guilty, in the interests of, or in concert with, the enemy..

These provisions, therefore, of yaur Constitution for indictment and
trial by jury in civil courts of all crimes are, as Ishall hereafter show,
silent and inoperative in time of war when the public safety requires it.

The argument to which I have thus been replying, as the court
will not fail to perceive, nor that public to which the argument is ad-
dressed, is a lnbored attempt to establish the proposition, that, by the
Constitution of the United States, the American people cannot, even
in a civil war the greatest the world has cver seen, employ martial
law and wmilitary tribunals as a means of successfully asserting their
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authority, preserving‘ their nationality, and securing protection to
the livesand property of all, and especially to the persons of those to
whom they have committed, officially, the great trust of maintaining
the national authority. The gentleman says, with an air of perfect
confidence, that he -denies the jurisdiction of military tribunals for
the trial of civilians in time of war, because neither the Constitution
nor laws justify, but'on the contrary repudiate them, and that all the
experience of the past is against it. I might content myself with
saying that the practice of all nations is against the gentleman’s con-
clusicn. The struggle for our national independence was aided and
prosecuted by military tribunals and martial law, as well as by arms.
The contest for American nationality began with the establishment,
very soon after the firing of the first gun at Lexington on the 19th
day of April, 1775, of military tribunals and martial law. On the
30th of June, 1775, the Continental Congress provided that ‘‘ whoso-
ever, belonging to the continental army, shall be convicted of holding
correspondence with, or giving intelligence to the enemy, either in-
directly or direetly, shall suffer such punishment as by a court-martial
shall be ordered.”’” This was found not sufficient, inasmuch as it did
not reach those civilians who, like certain civilians of our day, claim
the protection of the civil law in time of war against military arrests
and wilitary trials for military crimes. Therefore, the same Con-
gress, on the Tth of November, 1775, amended this provision' by
striking out the words ‘‘belonging to the continental army,”” and
adopting the article as follows:

« All persons convicted of holding a treacherous correspondence with, or giving
intelligence to the enemy, shall suffer death or such other punishment as a gen-
eral court-martial shall think proper.”

And on the 17th of June, 1776, the Congress added an additjonal
rule—

«That all persons, not members of, nor owing allegiance to, any of the United
States of America, who should be found lurking as spies in or about the fortifi-
cations or encampments of the armies of the United States, or any of them, shall
suffer death, according to the law and usage of nations, by the sentence of a
court-martial, or such other punishment as a court-martial shall direct.”

Comprehensive as was this legislation, embracing as it did
soldiers, citizens, and aliens, subjecting all alike to trial for their mili-
tary crimes by the military tribunals of justice, according to the law
and the usage of nations, it was found to be insufficient to meet that
most dangerous of all crimes committed in the interests of the enemy
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by citizens in time of war—the crime of conspifing together to assas-
sinate or seize and carry away the soldiers and citizens who were
loyal to the cause of the country. Therefore, on the 27th of Febru-
ary, 1778, the Congress adopted the following resolution :

« Resolved, That whatever inhabitant of these States shall kill, or seize, or take
any loyal citizen or citizens thereof and convey him, her, or them to any place
within the power of the enemy, or shall ENTER INTO ANY COMBINATION for such
purpose, or attempt to carry the same into execution, or hath assisted or shall
assist therein; or shall, by giving intelligence, acting as a guide, or in any
manner whatever, aid the enemy in the perpetration thereof, he shall suffer
death by the judgment of a court-martial as a traitor, assassin, or spy, if the
offence be committed within seventy miles of the headquarters.of the grand or
other armies of these States where a general officer commands.”—Journals of
Congress, vol. ii, pp. 459, 460.

So stood the law until the adoption of the Constitution: of the
United States. ILvery well-informed man knows that at the time of
the passage of these acts, the courts of justice having cognizance of
all crimes aguinst persons, were open in many of the States, and that
by their several constitutions and charters, which were then the
supreme law for the punishment of crimes committed within their
respective territorial limits, no man was liable to conviction but by
the verdict of a jury. Take, for example, the provisions of the con-
stitution of North Carolina, adopted on the 10th of November, 1776,
and in full force at the time of the passage of the last resolution by
Congress above cited, which provisions are as follows:

“That no freeman shall be put to answer any criminal charge but by indict-
ment, presentinent, or impeachment.”

“That no freeman shall be convicted of any erime but by the unanimous
verdict of a jury of good and lawful men in open court, as heretofore used.”

This was the law in 1778 in all the States, and the provision for a
trial by jury every one knows meant a jury of twelve men, impan-
elled and qualified to try the issue in a civil court. The conclusion
is not to be avoided, that these enactments of the Congress under the
Confederation setaside the trial by jury within the several States, and
expressly provided for the trial by court-martial of ‘‘any of the in-
habitants’” who, during the revolution, might, contrary to the pro-
visions of said law, and in aid of the public enemy, give them
intelligence, or kill any loyal citizens of the United States, or enter
into any combination to kill or carry them away. How comes ity if
the argument of the counsel be true, that this enactmment was
passed by the Congress of 1778, when the constitutions of the several
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States at that day as fully guaranteed trial by jury to every person
held to answer for a crime, as does the Constitution of the United
States at this hour? Notwithstanding this fact, I have yet to learn
that any loyal man ever challenged, during all the period of our con-
flict for independence and nationality, the validity of that law for the
trial, for military offences, by military tribunals, of all offenders, as the
law, not of peace, but of war, and absolutely essential to the prosecu-
tion of war. I may be pardoned for saying that it is the accepted
common law of nations, that martial-Taw is, at all times and every-
where, essential to the successful prosecution of war, whether it be a
civil or a foreign war. The validity of these acts of the Continental
and Confederate Congress I know was challenged, but only by men
charged with the guilt of their country’s blood.

Washington, the peerless, the stainless, and the just, with whom God
walked through the night of that great trial, enforced this just and
wise enactment upon all occasions. * On the 30th of September, 1780,
Joshua H. Smith, by the Qr'der of General Washington, was put upon
his trial before a court-martial, convened in the State of New York,
on the charge of there aiding and assisting Benedict Arnold, in a
combination with the enemy, to take, kill, and seize such loyal citizens
or soldiers of the United States as were in garrison at West Point.
Smith objected to the jurisdiction, averring that he was a private citi-
zen, not in the military or naval service, and therefore was only amen-
able to the civil authority of the State, whose constitution had guaran-
teed the right of trial by jury to all persons held to answer for crime.
(Chandler’s Criminal Trials, vol. 2, p. 187.) The constitution of New
York then in force had so provided; but, notwithstanding that, the
court overruled the plea, held him to answer, and tried him. Ire-
peat, that when Smith was thus tried by court-martial, the constitu-
tion of New York as fully guaranteed trial by jury in the civil courts
to all civilians charged and held to answer for crimes within the limits
of that State,-as does the Constitution of the United States guarantee
such trial within the limits of the District of Columbia. By the
second of the Articles of Confederation each State retained ‘‘its
sovereignty,”’ and every power, jurisdiction, and right not expressly
delegated to the United States in Congress assembled. By those
articles there was no express delegation of judicial power; therefore
the States retained it fully.

If the military courts, constituted by the commander of the army of
the United States under the Confederation, who was appointed only by
a resolution of the Congress, without any express grant of power to
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authorize it—his office not being created by the act of the people in
their fundamental law—had jurisdiction in every State to try and put
to death ‘*any inhabitant’’ thereof who should il any loyal ci'tizetn
or enter into *‘any combination’’ for any such purpose:therein in
time of war, notwithstanding the provisions of the constitution and
laws of such States, how can any man conceive that under the Con-
stitution of thie United States, which is the supreme law over every
State, anything in the constitution and laws of such Stalte 'to the con-
trary notwithstanding, and the supreme law over every Territory of.the
republic as well, ihe Commander-in-Chief of the‘arm}t of the United
States, who is made such by the Constitution, and by its supreme au-
thority clothed with the power and charged with the duty of direct-
ing and coutrolling the whole military power of the United States in
time of rebellion or invasion, has not that authority ?

I need not remind the court that one of the marked differences be-
tween the Articles of Confederation and-the Constitution of the United
States was, that, under the Confederation, the Congress was the sole
depository of all federal power. The Congress of the Confederation,
said Madison, held ‘‘the command of the army.”” (Fed., No. 38.) Has
the Constitution, which was ordained by the people the better ‘‘to
insure domestic tranquillity and to provide for the common defence,’so
fettered the great power of ~elf-defence against armed insurrection
or invasion that martial law, so essential in war, is forbidden by
that great iustrument? .I will yield to no man_ in reverence for or
obedicnce to the Constitution of my country, esteeming it, as I do, a
new evangel to the nations, embodying the democracy of the New
Testament—the absolute equality of all men before the law, in respect
of those rights of human nature which are the gift of God, and there-
fore as universal as the material structure of man. Can it be that
this Constitution of ours, so divine in its spirit” of justice, so benefi-
cent in its results, so full of wisdom and goodness and truth, under
which we became one people, a great and powerful nationality, has,
in terins or by implication, denied to this people the power to crush
armed rebellion by war, and to arrest and punish, during the exists
ence of such rebellion, according to the laws of war and the usages
of nations, secret conspirators, who aid and abet the public enemy ?

Here is a conspiracy, organized and prosecuted by armed traitors
and hired assassius, receiving the moral support of thousands
in every State and district, who pronounced the war for the
Union a failure, and your now murdered but immortal Commander-in-
Chief a tyrant; the object of which conspiracy, as the testimony
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shows, was to aid the tottering rebellion-which struck at the nation’s
life. It is in evidence that Davis, Thompson, and others, chiefsin
this rebellion, in aid of the same, agreed and conspired with others to
poison the fountains of water which supply your commercial metrop-
olis, and thereby murder its inhabitants; to secretly deposit in the
habitations of the people and in the ships in your harbors iuflammable
materials, and thereby destroy them by fire; to murder by the slow
and conguming torture of famine your soldiers, captive in their hands;
to import pestilence in infected clothes to be distributed in your cap-
ital and camps, and thereby murder the surviving heroes and defend-
ers of the republic, who, standing by the holy graves of your unre-
turning brave, proudly and defiantly challenge to honorable combat
and open battle all public enemies, that their country may live; and,
finally, to crown this horrid catalogue of erime, this sum of all human
atrocities, conspired, as charged upon your record, with the accused
and John Wilkes Booth and John II. Surratt, to kill and mnrder in
your capital the executive officers of your government and the com-
mander of your armies. When this conspiracy, entered into by these
traitors, is revealed by its attempted execution, and the foul and
brutal murder of your President in the capital, you are told that it is
unconstitutional, in order to arrest the further execution of the con-
spiracy, to interpose the military power of this government for the
arrest, without civil progcess, of any of the parties thereto, aud for
their trial by a military tribunal of justice. If any such rule had
obtained during our struggle for independence, we never would have
been a nation. If any such rule had been adopted and acted upon
now, during the fierce struggle of the past four years, no man can
say that our nationality would have thus long survived.

The whole people of the United States by their Constitution have
created the office of President of the United States and commander-
in-chief of the army and navy, and have vested, by the terms of that
Constitution, in the person of the President and commander-in-chief,
the power to enforce the execution of the laws, and preserve, protect,
and defend the Constitution.

The question may well be asked : If, as commander-in-chief, the
President may not, in time of insurrection or war, proclaim and ex-
ecute martial law, according to the usages of nations, how he can
successfully perform the duties of his office—execute the laws, pre-
serve the Constitution, suppress insurrection, and repel invasion ?

Martial law and military tribunals are as essential to the successful
prosecution of war as are men, and arms, and munitions, The Consti-
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tution of the United States has vested the power to declare war and
raise armies and navies exclusively in the Congress, and the power
to prosccute the war and command the army and navy exclusivel.y in
tbe President of the United States. As, under the Confederation,
the commander of the army, appointed ounly by the Congress, was
by the resolution of that Congress empowered to act as he might think
proper for the good and welfare of the service, subject only to such
restraints or orders as the Congress might give ; so, under the Con-
stitution, the President is, by the people who ordained tbat Consti-
tution and declared him commander-in-chief of the army and navy,
vested with full power to direct and control the army and navy of
the United States, and employ all-the forces necessary to preserve,
protect, and defend the Constitution and execute the laws; as enjoined
by his oath and the very letter of the Constitution, subject to no
restriction or direction save such as Congress may from time to time
prescribe. :

That these powers for the common defence, intrusted by the Con-
stitution exclusively to the Congress and the President, are, in time of
civil war or foreign invasion, to be exercised without limitation or
restraint, to the extent of the public necessity, and without any in-
tervention of the federal judiciary or of State constitutions or State
laws, are facts in our history not open to question.

The position is not to be answered by saying you make the Ameri-
can Congress thereby omnipotent, aud clothe the American Execu-
tive with the asserted attribute of hereditary monarchy—the king
can do no wrong. Let the position be fairly stated—that the Con-
gress and President, in war as in peace, are but the agents of the
whole people, and that this unlimited power for the common defence
against armed rebellion or foreign invasion is but the power of the
people intrusted exclusively to the legislative and executive depart-
ments as their agents, for any and every abuse of which these agents
are directly responsible to the people—and the demagogue cry of an
omnipotent Congress, and an Executive invested with royal preroga-
tives, vanishes like the baseless fabric of a vision. If the Congress,
corruptly, or oppressively, or wantonly abuse this great trust, the
people by the irresistible power of the ballot hurl them from place.
If the President so abuse the trust, the people by their Congress
withhold supplies, or by impeachment transfer the trust to better
hands, strip him of the franchises of citizenship and of office, and
declare him forever disqualified tq hold any position of honor, trust,
or power under the government of his country.
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I can understand very well why men should tremble at the exercise
of this great power by a monarch whose person, by the constitution
of hig realm, is inviolable, but I cannot conceive how any American
citizen, wlo has faith in the capacity of the whole people to govern
themselves, should give himself any concern on the subject. Mr.
Hallam, the distinguished author of the Constitutional History of
England, has said :

«Kirgs love to display the divinity with which their flatterers invest them
in nothing so much as in the instantaneous exceution of their will, and to stand
revealed, as it were, in the storm and thunderbolt when their power breaks
tlirough the operation of secondary causes and awes a prostrate nation without
the intervention of law.”

How just are such words when applied to an irresponsible monarch !
how absurd, when applied to a whole people, acting through their
duly appointed agents, whose will, thus declared, is the supreme law,
to awe into submission and peace and obedience, not & prostrate
nation, but a prostrate rebellion! The same great author utters the
fact which all history attests, when he says :

¢TIt has been usual for all governments during actual rebellion to proclaim
martial law for the suspension of civil jurisdiction; and this anomaly, [ must
admit,” he adds, “is very far from being less indispengable at such unhappy
scasons where the ordinary mode of trial is by jury, than where the right of
decision resides in the court.”’— Const. Hist., vol. i, ch. 5, p. 326.

That the power to proclaim martial law and fully or partially sas-
pend the civil jurisdiction, federal and state, in time of rebellion or
civil war, and punish by military tribunals all offences committed in
aid of the public enemy, is conferred upon Congress and the Execu-
tive, necessarily results from the unlimited grants of power for the
common defence to which .I have already briefly referred. I may
be pardoned for saying that this position is not assumed by me for
the purposes of this occasion, but that early in the first year of this
great struggle for our national life I proclaimed it as a representa-
tive of the people, under the obligation of my oath, and, as I then
believed, and still believe, upon the authority of the great men who
formed and fashioned the wise and majéstic fabric of American gov-
ernment.

Some of the citations which I deemed it my duty at.that time to
make, and some of which I now reproduce, have, I am pleased to
say, found a wider circulation in books that have since been pub-
lished by others.

When the Constitution was on trial for its deliverance before the
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people of the several States, its ratification was opposed on the
ground that it conferred upon Congress and the Executive unlimited
power for the common defence. To all such objectors—and they were
numerous in every State—that great man, Alexander Hamilton, whose
words will live as long as our language lives, speaking to the listening
people of all the States and urging them not to reject that matchless
instrument which bore the name of Washington, said :

«The authorities essential to the care of the common defence are these: To
raise armics ; to build and equip fleets; to preseribe rules for the government
of both; to direct their operations; to provide for their support. These pow-
ers ought to exist WITHOUT LIMITATION ; because it is impossible to foresee or
define the extent and variety of national exigencies, and the eorrespondent ex-
tent and variety of the means whieh may be nceessary to satisfy them.

“The cireumstances that endanger the safety of nations are infinite; and
for this reason no constitytional shackles can wisely be imposed on the power

to which the eare-of it is eommitted. o ¢ o This power ought
to be under the direction of the same eouncils which are appointed to preside
over the common defence. "' gt * It must be admitted, as a ne-

cessary consequence, that there can be no limitation of that authority whieh is
to provide for the defenee and proteetion of the community, in any manner es-
gential to its efficacy; that is, in any ‘matter essential to the formation, direction,
or support of the national forces.”

He adds the further remark : “This is one of those truths which, to a cor-
reet and unprejudiced mind, carries its own evidenee along with it; and may
be obscured, but eannot be made plainer by argument or reasoning. It rests
upon axioms as simple as they are universal—the means ought to be propor-
tioned to the end ; the persons from whose agency the attainment of any end is

expeeted eught to possess the means by which it is to be attained.”’— Federal-
ist, No. 23.

In the same great contest for the adoption of the Constitution
Madison, sometimes called the Father of the Constitution, said:

“Is the power of declaring war necessary? No man will answer this ques-

tion in the negative. ol * < Is the power of raising armies and

equipping flects neeessary ¢ * X * It is involved in the power
i . .

of sclf-defence. 2 * et With what color "of propriety could

the force necessary for defence be limited by those who cannot limit the foree of
offence ? & * s The means of geeurity ean only be regu-
lated by the means and the danger of attack. 5 & * It is in
vain to oppose constitutional barriers to the impulse of self-preservation. Itis
worse than in vain, beeause it plants in the Constitution itself necessary usur- F
pations of power.”— Federatist, No. 41.

With this construction, proclaimed both by the advocates and oppo-




nents of its ratification, the Constitution of the United States was ac-
cepted and adopted, and that construction has been followed and
acted upon, by every department of the government to this day.

It was as well understood then in theory as it has since been
illustrated in practice, that the judicial power, both federal. and
State, had no voice and could exercise no authority in the conduct
and prosecution of a war, except in subordination to the political de-
partment of the government. The Constitution contains the signifi-
cant provision, ‘' The privilege of the writ of habeas corpus shall not
be suspended, unless when in cases of rebellion or invasion the public
safety may require it.”’

What was this but a declaration, that in time of rebellion, or in-
vasion, the public safety is the highest law ?—that so far as necessary
the civil courts (of which the Commander-in-Chicf, under the direction
of Congress, shall be the sole judge) must be silent, and the rights
of each citizen, as secured in time of peace, must yield to the wants,
interests, and necessities of the nation? Yet we have been gravely
told by the gentleman, in his argument, that the maxim, salus populi
suprema est lex, is but fit for a tyrant’s use.. Those grand men, whom
God taught to Duild the fabric of empire, thought otherwise,
when they put that maxim into the Constitution of their country. It
is very clear that the Constitution recognizes the great principle
which underlies the structure of society and of all civil government ;
that no man lives for himself alone, but each for all; that, if need be,some
must die, that the State may live, because at best the individual is but
for to-day, while the commonwealth is for all time. Iagree with the
gentleman in the maxim which he borrows from Aristotle, ¢ Let tlie
public weal be under the protection of the law ;’” but I claim that in
war, as in peace, by the very terms of the Constitution of the coun-
try, the public safety is under the protection of the law; that the
Constitution jtself has-provided for the declaration of war for the com-
mon defence, to suppress rebellion, to repel invasion, and, by express
terms, has declared that whatever is necessary to make the prosecu-
tion of the war successful, may be done, and ought to be done, and
is therefore constitutionally lawful.

Who will dare to say that in time of civil war ‘‘no person shall be
deprived of life, liberty, and property, without due process of law ?”’
This is a provision of your Constitution than which there is none
more just or sacred in it; it is, however, only the law of peace, not
of war. In peace, that wise provision of the Constitution must be,
and is, enforced by the civil courts; in war, it must be, and is, to a
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great extent, inoperative and disregarded. The thousands slain by
your armics in battle were deprived of life ** without due process of
taw.”” Al spies arrested, convicted, and executed by your military
tribunals in time of war are deprived of liberty and life ‘* without
Jue process of law ;’ all enemies captured and held as prisoners of
war are deprived of liberty *‘ without due process of law ;”’ all owners
whose property is forcibly seized and appropriated in war are de-
prived of their property *‘ without due process-of law.”” The Con-
stitution recognizes the principle of common law, that every man’s
house is Lis castle; that his home, the shelter of his wife and children,
is his most sacred pessession; and has therefore specially provided,
“‘that no soldier shall in time of peace be quartered in any house,
without the consent of its owner, nor in‘time of war, but in a manner
to be prescribed by law, [IIT Amend.;] thereby declaring that, in time
of war, Congress may by law authorize, as it has done, that without
the consent and against the consent of the owner, the soldier may be
quartered in any man’s house, and upon any man’s hearth. What I
have said illustrates the proposition, thatin time of war the civil tribu-
nals of justice are wholly or partially silent, as the public safety may re-
yuire; thatthe limitations and provisions of the Constitution in favor
of life, liberty and property are therefore wholly or partially sus-
pended. In this I am sustained by an authority second to none with
intelligent American citizens. Mr. John Quincy Adams, than whom
a purer man or a wiser statesman never ascended the chair of the
chief magistracy in America, said in Lis place in the House of Rep-
resentatives, in 1836, that:

¢ In the authority given to Congress by the Constitution of the United States
to declare war, all the powers incident to war are by necessary implication con-
ferred upon the government of the United States. Now the powers incidental
to war are derived, not from their internal municipal source, but from the laws
and usages of nations. There are, then, in the authority of Congress and of the
Exccutive two classes of powers altogether different in their nature and often
incompatible with each other, the war power and the peace power. 'The peace
power is limited by regulations and restricted by provisions prescribed within
the Constitution itself. The war power is limited only by the laws and usage
of nations. This power is tremendous; it is strictly constitutional, but it
breaks down every, barrier so anxiously erected for the protection of liberty, of
property, and of life.”

If this be so, how can there be trial by jury for military offences
in time of civil war? If you cannot, and do not, try the armed
enemy before you shoot him, or the captured enemy before you 1im-
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prison him, why should you be held to open the civil courts and try
the spy, the conspirator, and the assassin, in the secret service of
the public enemy, by jury, before you convict and punish him ?
Why not clamor against holding imprisoned the captured armed
rebels, deprived of their liberty without due process of law? Are
they not citizens ? Why not clamor.against slaying for their crime
of treason, which is cognizable in the civil courts, by your rifled
ordnance and the leaden hail of your musketry in battle, these public
enemies,  without trial by jury? Are they not citizens? Why is the
clamor confined exclusively to the trial by military tribunals of jus-
tice of traitorous spies, traitorous conspirators, and assassins hired to
do secretly what the armed rebel attempts to do openly—murder
your nationality by assassinating its defenders and its executive offi-
cers? Nothing can be clearer than that the rebel captured prisoner,
being a citizen of the republic, is as much entitled to trial by jury
before he is committed to prison, as the spy, or the aider and abettor
of the treason by conspiracy and assassination, being a citizen, is
entitled to such trial by jury, before he is subjected to the just
punishment of the law for his great crime. I think that in time of
war the remark of Montesquieu; touching the civil judiciary, is true :
that ‘‘it is next to nothing.”” Hamilton well said, ‘‘ The Executive
holds the sword of the community ; the judiciary has no direction of
the strength of society ; it has neither foree nor will ; it has judg-
ment alone, and is dependent for the execution of that upon the arm
of the Executive.”” The people of these States so understood the
Constitution, and adopted it, and intended thereby, without limita-
tion or restraint, to empower their Congress and Executive-to author-
1ze by law, and execute by force, whatever the public safety might
require, to suppress rebellion or repel invasion.

Notwithstanding all that has been said by the counsel for the ac-
cused to the contrary, the Constitution has received this construction
from the day of its adoption to this hour. The Supreme Court of
the United States has solemnly decided that the Constitution has con-
ferred upon the government authority to employ all the means neces-
sary to the faithful execution of all the powers which that Constitu-
tion enjoins upon the government of the United States, and upon
every department and every officer thereof. Speaking of that pro-
visicn of the Constitution which provides that ‘¢ Congress shall have
power to make all laws that may be necessary and proper to carry
into effect all powers granted to the government of the United States,
or to any department or officer thereof,”” Chief Justice Marshall, in
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his great decision in. the case of McCulloch vs. State of Maryland,
says:

«“The powers given to the government imply th(? ?rdinary mfzans of exeeu-
tion, and the government, in all sound reason and fair interpretation, mus.t have
the choice of the means which it deems the most convenient and appropriate to
the execution of the power.  * < * The powers of the government
were given for the welfare of the nation; they were intended to endure for ages
to ecome, and to be adapted to the various erises in human affairs. To preseribe
the specific means by which government should, in all future time, exccute its
power, and to confine the choice of means to sueh narrow limits as should not
leave it in the power of Congress to adopt any which might be appropriate and
conducive to the end, would be most unwise and pernieious.”—(4 Wheaton, 420.)

Words fitly spoken ! which illustrated at the time of their utterance
the wisdom of the Constitution in providing this general grant of
power to meet every possible exigency which the fortunes of war
might cast upon the country, and the wisdom of which words, in
turn, has been illustrated to-day by the gigantic and triumphant
struggle of the people during the last four years for'the supremacy
of the Constitution, and in exact accordance witli-its provisions. In
the light of these wonderful events, the words of Pinckney, uttered
when the illustrious Chief Justice had concluded this opinion, *‘The
Coustitution of my country is immortal '’ seem to have become words of
prophecy. Has not this great tribunal,” through the chief of all
its judges, by this luminous and profound reasoning, declared that
the government may by law authorize the Executive to employ, in
the prosecution of war, the ordinary means, and all the means neces-
sary and adapted to the end? And in the other decision, before re-
ferred to, in the 8th of Cranch, arising during the late war with
Great Britain, Mr. Justice Story said :

“ When the legislative authority, to whom the right to deelare war is con-
fided, has declared war in its most unlimited manner, the executive authority,
to whom the execution of the war is confided, is bound to earry it into effect.
He has a discretion vested in him as to the manner and extent, but he cannot
lawfully transcend the rules of warfare established among civilized nations.
Iie cannot lawfully exercise powers or authorize proceedings which the civil-
ized world repudiates and disclaims. The sovereignty, as to declaring war and
limiting its effects, rests with the legislature. - The sovereignty as to its execu-
tion rests with the President.”~—(Brown »s. United States, 8 Cranch, 153.)

Has the Congress, to whom is committed the sovereignty of the
whole people to declare war, by legislation restricted the President,
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or attempted to restrict him, in the prosecution of this war for the
Union, from exercising all the ‘‘powers’’ and adopting all the ‘‘pro-
ceedings’’ usually approved and employed by the civilized world ?
He would, in my judgment, be a bold man who asserted that Con-
gress has so legislated; and the Congress which should by law fetter
the executive arm when raised for the common defence would, in
my opinion, be false to their oath. That Congress may prescribe
rules for the government of the army and navy and the militia when
in actual service, by articles of war, is an express grant of power in
thie Constitution, which Congress has rightfully exercised, and which
the Executive must and does obey. That Congress may aid the
Executive by legislation in the prosecution of a war, civil or foreign,
is admitted. That Congress may restrain the Executive, and arraign,
try, and condemn bim for wantonly abusing the great trust, is ex-
pressly declared in the Constitution. That Congress shall pass all
laws NECESSARY to enable the Executive to execute the laws of the
Union, suppress insurrection, and repel invasion, is one of the express
requirements of the Constitution, for the performance of which the
Congress is bound by an oath.

What was the legislation of Congress when treason fired its first
gun on Sumter? By the act of 1795 it is provided that whenever
the laws of the United States shall be opposed, or the execution
thereof obstructed, in any-State, by combinations too powerful to be
suppressed by the ordinary course of judicial proceeding or by the
powers vested in the marshals, it shall be lawful by this act for the
President to call forth the militia of such State, or of any other State or
States, as may be necessary to suppress such combinations and to cause
the laws to be executed. (1st Statutes at Large, 424.) By the act of
1807 it is provided that in case of insurrection or obstruction to the
laws, either of the United States or of any individual-State or Terri-
tory, whereitis lawful for the President of theUnited States to call forth
themilitia for the purpose of suppressing such insurrection or of caus-
ing the laws to be duly exéecuted, it shall be lawful for him to employ
for such purpose such part of the land or naval forces of the United
States as shall be judged necessary. (2d Statutes at Large, 443.)

Can any one doubt that by these acts the President is clothed with
full power to determine whether armed insurrection exists in any
State or Territory of the Union ; and if so, to make war upon it with
all the force he may deem necessary or be able to command ? By the
simple exercise of this great power it necessarily results that he may,
in the prosecution of the war for the suppression of such insurrec-
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tion. suspend as far as may be necessary the civil .adm_inis'tration of
justice by substituting in its stead martial law, whzc.h is simply the
common law of war. If in such a moment the President may make
no arrests without civil warrant, and may inflict no violence or pen-
alties on persons (as is claimed here for the accused,) without first
obtaining the verdict of juries and the judgment of civil .courts, then
is this legislation a mockery, and the Constitution, which not only
authorized but eujoined its enactment, but a glittering generality
and a splendid. bauble. Happily the Supreme Court has settled all
controversy on this question. In speaking of the Rhode lsland-insur-
rection, the court say:

«The Constitution of the United States, as far as it has provided for an
emergency of this kind and authorized the general government to interfere in
the domestic concerns of a State, has treated the subject as political in its na-
ture and placed the power in the hands of that department.” * o o
“ By the act of 1795 the power of deciding whether the exigency has arisen
upon which the government of the United States is bound to interfere is given
to the President.”

The court add :

“When the President has acted and called out the militia, is a eircuit court
of the United States authorized to inquire whether his decision was right ?  If
it could, then it would become the duty of the court, provided it came to the
conclusion that the President had decided incorreetly, to discharge those who
were arrested or detained by the troops in the service of the United States.”
* k & “If the judicial power extends so far, the guarantec con-
tained in the Constitution of the United States is a guarantee of anarchy and
not of order.” ® 5 % “Yet if this right does not reside in the
courts when the conflict is raging, if the judicigl power is at that time bound
to follow the decision of the political, it must” be equally bound when the con-
test is over. It cannot, when peace is restored, punish as offences and crimes

the acts which it before recognized and was bound to recognize as lawful.”’—
Luther vs. Borden, 7 Howard, 42, 43.

If this be law, what becomes of the volunteer advice of the vol-
unteer counsel, by him given without money and without price, to
this court, of their responsibility—their personal responsibility, for
obeying the orders of the President of the United States in trying
persons accused of the murder of the Chief Magistrate and com-
mander-in-chief of the army and navy of the United States in time
of rebellion, and in pursuance of a conspiracy entered into with the
public enemy? I may be pardoned for asking the attention of the
court to a further citation from this important decision, in which the
court say, the employment of military power to put down an armed

—
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insurrection ‘‘is essential to the existence of every government, and
is as necessary to the States of this Union as to any other govern-
ment ; and if the government of the State deem the armed opposition
so formidable as to require the use of military force and the declara-
tion of MARTIAL LAW, we see no ground upon which this court can
question its authority.”” :(1bid.) This decision in terms declared that
under the' act of 1795 the President had power to decide and did
decide the question so as to exclude further inquiry whether the
State government which thus employed force and proclaimed mar-
tial law was the government of the State, and therefore was per-
mitted to act. If a State may do this, to put down armed, insurrec-
tion, may not the federal government as well? The reason of the
man who doubts it may justly be questioned. I but quote the lan-
guage of that tribunal, in another case before cited, when I say the
Constitution confers upon the President the whole executive power.

We have seen that the proclamation of blockade made by the Pres-
ident was affirmed by the Supreme Court as a lawful and valid act,
although its direct effect was to dispose of the property of whoever
violated it, whether citizen or stranger. It is difficult to perceive
what course of reasoning can be adopted, in the light of that decision,
which will jostify any man in saying that the President had not the
like power to proclaiin martial law in time of insurrection against the
United States,and to establish,according to the customs of war among
civilized nations, military tribunals of justice for its enforcement, and
tor the punishment of all crimes committed in the interests of the
public enemy.

These acts of the President have, however, all been legalized by
the subsequent legislation of Congress, although the Supreme Court
decided, in relation to the proclamation of blockade, that no such
legislation was necessary. By the act of August 6, 1861, ch. 63,
sec, 3, it is enacted that—

«All the acts, proelamations, and- oxders of the President of the United States,
after the 4th of Mareh, 1861, respeeting the army and navy of the United States,
and ealling out, or relating to, the militia ox volunteers from the States, are
hereby approved in all respects, legalized, and made valid to the same extent
and with the same effeet as if they had been issued and done under the previous
express authority and direction of the Congress of the United States.”—(12
Stat. at Large, 326.)

This act legalized, if any such legalization was necessary, all that
the President had done from the day of his inauguration to that hour,
in the prosecution of the war for the Union. He had suspended the

.
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privilege of the writ of habeas corpus,and resisted its execution when
issued by the Chief Justice of the United States; he had called out and
accepted the services of a large body of volunteers for a period not
previously authorized by law; he had declared a b.lo?kade of.the
southern ports; he had declared the southern, States in insurrection;
he had ordered the armies to invade them and suppress it.; thus ex-
ercising, in accordance with the laws of war, power over the life, the
liberty, and the property of the citizens. Congress ratified it and
affirmed it. :

In like manner and by subsequent legislation did the Congress rat-
ify and affirm the proclamation of martial law of September 25, 1862.
Timt proclamation, as the court will have observed, declares that
during the existing insurrection all rebels and insurgents, their aiders
and abettors within the United States, and all persons guilty of any
disloyal practice affording aid and comfort to the rebels against the
authority of the United States, shall be subject to martial law and
_iable to trial and punishment by courts-martial or military commassion;
and second, that the writ of habeas corpus is'suspended in respect to
all persons arrested, or who are now, or hereafter during the rebel-
lion shall be, imprisoued in any fort, &c., by any military authority,
or by the sentence of any court-martial or military commission.

One would suppose that it needed no argument to satisfy an intel-
ligent and patriotic citizen of the United States that, by the ruliug
of the Supreme Court cited, so much of this proclamation as declares
that all rebels and insurgents, their aiders and abettors, shall be sub-
ject to martial law and be liable to trial and punishment by court:
martial or military commission, needed no ratification by Congress.
Every step that the President took against rebels and insurgents was
taken in pursuance of the rules of war and was an exercise of martial
law.  'Who says that he should not deprive them, by the authority of
this law, of life and liberty? Are the aiders and abettors of these in-
surgents entitled to any higher consideration than the armed insur-
geuts themselves? It is against these that the President proclaimed
martial law, and against all others who were guilty of any disloyal
practice affording aid and comfort to rebels against the authority of
the United States. Against these he suspended the privilege of the
writ of habeas corpus; and these, and only such as these, were by
that proclamation subjected to trial and punishment by court-martial
or military commission.

That the Proclamation covers the offence charged here, no man will,
or dare, for a moment deny. Was it not a disloyal practice? Was
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it not aiding and abetting the insurgents and rebels to enter into a
conspiracy with them to kill and murder, within your capital and
your intrenched camp, the Commander-in-Chief of our army, your
Lieutenant General, and the Vice-President, and the Secretary of
State, with intent thereby to aid the rebellion, and subvert the
Constitution and laws of the United States? DBut it is said that the
President could not establish a court for their trial, and therefore
Congress must ratify and affirm this Proclamation. I have'said be-
fore that such an argument comes with ill grace from the lips of him
who declared as solemnly that neither by the Congress nor by the
President could either the rebel himself or his aider or abettor be
lawfully and constitutionally subjected to trial by any military tri-
bunal, whether court-martial or military commission. But the Con-
gress did ratify, in the exercise of the power vested in them, every
part of this Proclamation. 1 have said, upon the authority of the
fathers of the Constitution, and of its judicial interpreters, that
Congress has power by legislation to aid the Executive in the sup-
pression of rebellion, in executing the laws of the Union when re-
sisted by armed insurrection, and in repelling invasion.

By the act of March 3, 1863, the Congress of the United States,
by the first section thereof, declared that during the present rebellion
the President of the United States, whenever in his judgment the
public safety may require it, is. authorized to suspend'the writ of
habeas corpus in any case throughout the United States or any part
thereof. By the fourth section of the same act it is declared that
any order of the President, or under his authority, made at any time
during the existence of the present rebellion, shall be a defence in all
courts to any action or prosecution, civil or criminal, pending or to
be commenced, for any search, seizure, arrest, or imprisonment, made,
done, or committed, or acts omitted to be done, under and by virtue
of such order. By the fifth section it is provided, that,if any suit or
prosecution, civil or criminal, has been or shall be commenced in
any State court against any officer, civil or military, or against any
other person, for any arrest or imprisonment made, or other trespasses
or wrongs done or committed, or any act omitted to be done at any
time during the present rebellion, by virtue of or under color of any
authority derived from or exercised by or under the President of the
United States, if the defendant shall, upon appearance in such court,
file a petition stating the facts upon affidavit, &c., as aforesaid, for the
removal of the cause for trial to the cireuit court of the United States,
it shall be the duty of the State court, upon Lis giving security, to
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proceed no further in the cause or prosecution. Tkus declaring that
all orders of the President, made at any time during the existence of
the present rebellion, and all acts done in pursuance thereof, shall be
held valid in the courts of justice. Without further inquiry, these
provisions of this statute embrace Order 141, which is the proclama-
tion of martial law, and necessarily legalize every act-done under it,
cither before the passage of the act of 1863 or since. Inasmuch as
that Proclamation ordered that all rebels, insurgents, their aiders and
abettors, and persons guilty of any disloyal practice affording aid
and comfort to rebels against the authority of the United States, at
any time during the existing insurrection, should be subject to martial
law, and liable to trial and punishment by a military commission, the
sections of the law just cited declaring lawful all acts done in pursu-
ance of such order, including, of course, the trial and punishment by
military commission of -all such offenders, as directly legalized this
order of the President as it is possible for Congress to legalize or au-
thorize any executive act whatever. (12 Stat. at Large, 755-6.)

But after assuming and declaring with great earnestness in his
argument that no person could be tried and convicted for such crimes
by any military tribunal, whether a court-martial or a military com-
mission, save those in the land or naval service in time of war, the
gentleman makes the extraordinary statement that the creation of a
military commission must be authorized by the legislative department,
and demands, if there be any such legislation, ‘‘let the statute be
produced.””  The statute has been produced. The power so to try,
says the gentleman, must be authorized by Congress, when the de-
mand is made for such authority. Does not the gentleman ‘thereby
give up his argument, and admit, that if the Congress has so author-
ized the trial of all aiders and abettors of rebels or insurgents for
whatever they do in aid of such rebels and insurgents during the in-
surrection, the statute and proceedings under it .are lawful and
valid? I bave already shown that the Congress have so legislated
by expressly legalizing Order No. 141, which directed the trial of all
rebels, their aiders and abettors, by military commission. Did not
Congress expressly legalize this order by declaring that the order
shall be a defence in all courts to any action or prosecution, civil or
criminal, for acts done in pursuance of it? No amount of argument
could make this point clearer than the language of the statute itself.
But, says the gentleman, if there be a statute authorizing trials by
wilitary commission, ‘‘Let it be produced.”’

By the act of March 3, 1863, it is provided in section thirty that
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in time of war, insurrection, or rebellion, murder and assault with
intent to kill, &c.,when committed by persons in the military service,
shall be punishable by the sentence of a court-martial or military
commission, and the punishment of such offences shall never be less
than those inflicted by the laws of the State or District in which they
may have been committed. By the 38th section of the same act,
it is provided that all persons who. in time of war or rebellion against
the United Stafes, shall be found lurking or acting as spies in or
about the camps, &c., of the United States, or elsewhere, shall be
triable by a military commission, and shall, upon conviction, suffer
death. Here is a statute which expressly declares that all persons,
whether citizens or strangers, who in time of rebellion shall be found
acting as spies, shall suffér death upon conviction by a military com-
mission. Why did not the gentleman give us some argument upon
this law ? . We have seen that it was the existing law of the United
States under the Confederation. Then, and since, men not in.the land
or naval forces of the United States have suffered -death for this
offence upon conviction by courts-martial. If it was competent for
Congress to authorize their trial by courts-martial, it was equally
competent for Congress to authorize their trial by military commis-
sion, and accordingly they have done so. By the same authority the
Congress may extend the jurisdiction of military commissions over
all military offences or crimes committed in time of rebellion or war
in aid of the public enemy ; and it certainly stands with right reason,
that if it were just to subject to death, by the sentence of a military
commission, all persons who should be guilty merely of lurking as
spies in the interests of the public enemy in time of rebellion, though
they obtained no information, though they inflicted no personal
injury, but were simply overtaken and detected in the endeavor to
obtain intelligence- for the enemy, those who enter into conspiracy
with the enemy, not only to lurk as spies in your camp, but to lurk
there as murderers and assassins, and who, in pursuance of that con-
spiracy, commit assassination and murder upon the Commander-in-
Chief of your army within your camp and in aid of rebellion, should
be subject in like manner to trial by military commission. (Stat. at
Large 12, 736-’7, ch. 8.)

Accordingly, the President having so declared, the Congress, as we
bave stated, have affirmed that his order was valid, and that all per-
sons acting by authority, and consequently as a court pronouncing
such sentence upon the offender as the usage of war requires, are jus-
tified by the law of the land., With all respect, permit me to say
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that the learned gentleman has manifested more acumen and ability
in Lis elaborate argument by what he has omitted to say than by e
thing which he has said. By the act of July 2, 1864, cap. 215, it is
provided that the commanding general in the field, or the comman‘der
of the department, as the case may be, shall have power to carry into
execution all sentences against guerilla marauders for robbery, arson,
burglary, &c., and for violation of the laws and customs of war, as
well as sentences against spies, mutineers, deserters, and murderers.

From the legislation I have cited, it is’apparent, that military com-
missions are expressly recognized by the law-making power ; that
they are authorized to try capital offences against citizens not in the
service of the United States, and to pronounce the sentence of death
upon them ; and that the commandet of a depaxftment, or the com-
manding general in the field, may carry such sentence into execution.
But, says the gentleman, grant all this to be so; Congress has not
declared in what manner the court shall be constituted. The answer
to that objection has already been anticipated in the citation from
Bendt, wherein it appeared to be the rule of the law martial that in
the punishment of all military offences not provided for by the written
law of the land, military commissions are constituted for that purpose
by the authority of the commanding officer or the Commander-in-
Chief, as the case may be, who selects the officers of a court-martial ;
that they are similarly constituted, and their proceedings conducted
according to the same general rules. That is a part of the very law
martial which the President proclaimed, and which the Congress has
legalized. The Proclamation has declared that all such offenders
shall be tried by military commissions. The Congress has legalized
the same by the act which I have cited ; and by every intendment it
must be taken that. as martial law is by the Proclamation declared to
be the rule by which they shall be tried; the Congress, in affirming
the act of the President, simply declared that they should be tried
according to the customs of martial law ; that tho commission should
be constituted by the Commander-in-Chief according to the rule of
procedure known as martial law; and that the penalties inflicted
should be in accordance with the laws of war and the usages of na-
tions. Legislation no more definite than this has been upon your
statute-book since the beginning of the century, and has been held
by the Supreme Court of the United States v
of offenders.

By the 32d article of the act of 23d April, 1800, it is provided that
“‘all crimes committed by persons be
not specified in the foregoing

alid for the punishment

longing to the navy which are
articles shall be punished according to
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the laws and customs in such cases at sea.”” Of this article the Su-
preme Court of the United States say, that when offences and crimes
are not given in terms or by definition, the want of it may be supplied
by a comprehensive enactment such as the 32d article of the rules
for the government of the navy; which means that courts-martial
have jurisdiction of such crimes as are not specified, but which have
been recognized to be crimes and offences by the usages in the navies
of all nations, and that they shall be punished according to the laws
and customs of the sea. (Dynes vs. Hoover, 20 Howard, 82.)

But it is a fact that must not be omitted in the reply which I make
to the gentleman’s argument, that an effort was made by himself and
others in the Senate of the United States, on the 3d of March last, to
condemn the arrests, imprisonments, &ec., made by order of the
President of the United States in pursuance of his proclamation, and
to reverse, by the judgment of that body, the law which had been
before passed affirming his action, which effort most signally failed.

Thus we see that the body which by the Constitution, if the
President had been guilty of the misdemeanors alleged against him in
this argument of the gentleman, would, upon presentation of such
charge in legal form against the President, constitute the high court
of impeachment for his trial and condemnation, has decided the ques-
tion in advarce, and declared upon the occasion referred to, as they
had before declared by solemn enactment, that this order of the
President declaring martial law and the punishment of all rebels and
insurgents, their aiders and abettors, by military commission, should
be enforced during the insurrection, as the law of the land, and that the
offenders should be tried, as directed, by military commission. It may
be said that this subsequent legislation of Congress, ratifying and
affirming what had been done by the President, can have no validity.
Of course it cannot if neither the Congress nor the Executive can
authorize the proclamation and enforcement of martial law in the
suppression of rebellion for the punishment of all persons committing
military offences in aid of that rebellion. Assuming, however, as the
gentleman seemed to assume, by asking for the legislation of Con-
gress, that there is such power in Congress, the Supreme Court of
the United States has solemnly affirmed that such ratification is
valid. (2 DBlack, 671.)

The gentleman’s argument is full of citations of English precedent.
There is a late English precedent bearing upon this point—the power
of the legislature, by subsequent enactment, to legalize exccutive
orders, arrests, and imprisonment of ecitizens—that I beg lcave to
commend to his consideration. I refer to the statute of 11 and 12
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Victoria, ch. 35, entitled ‘‘An act to empower the lord lieutenant,
or other chief governor or governors of Ireland,to apprehend and de-
tain until the first day of March, 1849, such persons as he or they
shall suspect of* conspiring against l.ler Ma.]esty_’s person and.govern-
ment,’” passed July 25, 1848, which statute in terms decl.are.s that
all and every persoﬁ aud ‘persons \?fho is;.are, or shall be, within that
period, within that part of the United Kingdom of Englnnd an'd Ir?-
land called Ireland at or on the day the act shall receive her Majesty’s
roval assent, or after, by warrant for high treason or .treaso.nable
prlmti(fvs',ur suspicion of high treason or treasonable practices, signed
by the lord licutenant, or other chief governor or governors of Ire-
land for the time being,or his or their chief secretary,for such causes
as aforesaid, may be detained in safe custody wit;hogt bail or mz.xin
prize, until the first day of March, 1849; and that no _]u-dge or J}lstlce
shall bail or try any such person or persons so committed, without
order from her Majesty’s privy council, until the said first day of
March, 1849, any law or statute to the contrary notwithstanding.
The 2d section of this act provides that; in cases where any persons
have been, before the passing of the act, arrested, committed, or de-
tained for such cause by warrant or. warrants signed by the officers
aforesaid, or either of them, it may be lawful for the person or per-
sons to whom such warrants have been or shall be directed, to detain
such person.or persons in his or their custody in any place whatever
in Ireland; and that such person or persons to whom such warrants
have been or shall be directed shall be deemed and taken, to all in-
tents and purposes, lawfully authorized to take into safe custody and
be the lawful jailers and keepers: of such persons so arrested, com-
mitted, or detained.

‘Here the power of arrest is given by the act of Parliament to the
governor or his sccretary; the process of the civil courts was wholly
suspended; bail was denied and the parties imprigoned, and this not
by process of the courts, but by warrant of a chief governor or his
secretary; not for crimes charged to have been committed, but for be-
ing suspected of treasonable practices. Magna charta it seems op-
poses no restraint, notwithstanding the parade that is made about it
in this argument, upon the power of the Parliament of England to
legalize arrests and imprisonments made before the passage of the
act upon an executive order,and without colorable authority of statute
law, and to authorize like arrests and imprisonments of so many of

six million of people as such executive officers might suspect of trea-
sonable practices.
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But, says the gentleman, whatever may be the precedents, English
or American, whatever may be the provisions of the Constitution,
whatever may be the legislation of Congress, whatever may be the
proclamations and orders of the President as commander-in-chief,it is a
usurpation and a tyranny in time of .rebellion and civil war to subject
any citizen to trial for any crime before military tribunals, save such
citizens as are in the land or naval forces, and against this usurpa-
tion,which he asks this court to rebuke by solemn decision, he appeals
to public opinion. I trust that I set as high value upon enlightened
public opinion as any man. I recognize it as the reserved power of
the people which creates and dissolves armies, which creates and
dissolves legislative assemblies, which enactsand repeals fundamental
laws, the better to provide for personal security by the due adminis-
tration of justice. To that public opinion upon this very question of
the usurpaiion of authority, of unlawful arrests, and unlaw{zl im-
prisonments, and unlawful trials, condemnations, and executions vy
the late President of the United States, an appeal has already
been taken. On this very issue the President was .tried before
the tribunal of the people, that great nation of freemen who cover
this continent, looking out upon Europe from their eastern and upon
Asia from their western homes. That people came to the consideration
of this issue not unmindful of the fact that the first struggle for the
establishment of our nationality could not have been, and was not, suc-
cessfully prosecuted without- the proclamation and enforcement of
martial law, declaring, as we have seen, that any inhabitant who,
during that war, should kill any leyal citizen, or enter into any com-
bination for that purpose, should, upon trial and conviction before a
military tribunal, be sentenced as an assassin, traitor, or spy, and
should suffer death, and that in this last struggle for the maintenance
of American nationality the President but followed the example of
the illustrious Father of his Country. Upon that issue the people
passed judgment on the 8th day of last November, and declared that
the charge of usurpation was false.

From this decision of the people there lies no appeal on this earth.
Who can rightfully challenge the authority of the American people
to decide such questions for themselves? The voice of the people,
thus solemnly proclaimed, by the omnipotence of the ballot, in favor
of the righteous order of their murdered President, issued by him
for the common defence, for the preservation of the Constitution, and
for the enforcement of the laws of the Union, ought to be accepted,
and will be accepted, I trust, by all just men, as the voice of God.

43
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May 1T pLEasE THE Court: I have said thus much touching the right
of the people, under their Constitution, in time of civil war and re-
bellion, to proclaim through their Executive, with the sanction and
approval of their Congress, martial law, and enforce the same according
to the usage of nations. »

I submit that it has been shown that, by the letter and spirit
of the Constitution, as well as by its contemporaneous constructidn,
followed and approved by every department of the government, this
right is in the people; that it is inseparable from the condition of
war, whether civil or foreign, and absolutely essential to its vigorous
and successful prosecution ; that according to the highest authority
upon constitutional law, the proclamation and enforcement of martial
law are ‘‘usual under all governments in time of rebellion;’ that our
own 1izhest judicial tribunal has declared this, and solemnly ruled
wuat the question of the necessity for its exercise rests exclusively
with Congress and the President ; and that the decision of the politi-
cal departments of the government, that there is an armed rebellion
and a necessity for the employment of military force and masrtial law
in its suppression, concludes the judiciary.

In submitting what I have said in support of the jurisdiction of this
honorable court, and of its constitutional power to hear and determine
this issue, I have uttered my own convictions; and for their utter-
ance in defence of my country, and its right to employ all the means
necessary for the common defence against armed rebellion and secret
treasonable conspiracy in aid of such rebellion, I shall neither ask
pardon nor offer apology. I find no words with which more fitly to
conclude all I have to say upon the question of the jurisdiction and
constitutional authority of this court than those employed by the
illustrious Lord Brougham to the House of Peers in support of the
bill before referred to, which empowered the lord lieutenant of
Ireland, and his deputies, to apprehend and detain, for the period of
seven months or more, all such persons within that island as they
should suspect of conspiracy against her Majesty’s person and govern-
ment.  Said that illustrious man : “‘A friend of liberty I have lived,
and such will I die; nor care I how soon the latter event may
happen, if I cannot be a friend of liberty without being a friend of
traitors at the same time—a protector of criminals of the deepest
dye—an accomplice of foul rebellion and of its concomitant, civil

war, with all its atrocities and all its fearful consequences.’’ (Han-
sard’s Debates, 3d series, vol. 100, p. 635.)

e ——




51

May 17 PLEASE THE CoOURT : It only remains for me to sum up the
evidence, and present my views of the law arising upon the facts in
the case on trial. The questions of fact involved in the issue are :

First, did the accused, or any two of them, confederate and con-
spire together as charged ? and—

Second, did the accused, or any of them, in pursuance of such con-
spiracy, and with the intent alleged, commit either or all of the sev-
eral acts specified ?

If the conspiracy be established, as laid, it results that whatever was
said or done by either of the parties thereto, in the furtherance or exe-
cution of the common design, is the declaration or act of all the other
parties to the conspiracy; and this, whether the other parties, at the
time such words were uttered or such acts done by their confederates,
were present or absent—here, within the intrenched lines of your
capital, or crouching beliind the intrenched lines of Richmond, or
awaiting the results of their murderous plot against their country, its
Constitution and laws, across the border, under the shelter of the
British flag.

The declared and accepted rule of law in cases of conspiracy is
that—

‘“In prosecutions for conspiracy it is an established rule that
where several persons are proved to have combined together for the
same illegal purpose, any act done by one of the party, in pursuance
of the original concerted plan, and in reference to the common object,
is, in the contemplation of law as well as in sound reason, the act of
the whole party; and, therefore, the proof of the act will be evidence
against any of the others, who were engaged in the same general
conspiracy, without regard to the question whether the prisoner is
proved to have been concerned in the particular transaction.”
(Phillips on Evidence, p. 210.)

The same rule obtains in cases of treason: ‘‘If several persons
agree to levy war, some in one place and some in another, and one
party do actually appear in arms, this is a levying of war by all,
as well those who were not in arms as those who were, if it were
done in pursuance of the original concert, for those who made the
attempt were emboldened by the confidence inspired by the general
concert, and therefore these particular acts are in justice imputable
to all the rest.”” (1 East., Pleas of the Crown, p. 97; Roscoe, 84.)

In Ex parte Bollman and Swartwout, 4 Cranch, 126, Marshall, Chief
Justice,rules: *“If war be actually levied—that is, if a body of men be
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actually assembled, for the purpose of effecting, by force, a treasonable
purpose, all those who perform any part, however minute, or Lowever
remote from the scene of action, and who are actually leagued in the
general conspiracy, are to be considered as traitors.”’ ‘

In United States vs. Cole et al., 5 McLean, 601, Mr. Justice McLean
says: ‘* A conspiracy is rarely, if ever, proved by positive testimony.
When a crime of high magnitude is about to be perpetrated by a
combination of individuals, they do not act openly but covertly and se-
cretly. ~ The purpose formed is known only to those who enter into
it. © Unless one of the original conspirators betray his companions
and give evidence against them, theit guilt can be proved only by cir-
cumstantial evidence. * * Itis said by some writers on evidence
that such circumstances are stronger than positive proof. A witness
swearing positively, it is said, may misapprehend the facts or swear
falsely, but that circumstances cannot lie.

““The common design is the essence of the charge ; and this may
be made to appear when the defendants steadily pursue the same
object, Whether acting separately or together, by common or differ-
ent means, all leading to the same unlawful result. And where
prima facie evidence has been given of a combination, the acts or con-
fessions of one are evidence against all. * * It is reasonable that
where a body of men assume the attribute of individuality, whether
for commercial business or for the commission of a crime, that the
association should be bound by the acts of one of its members, in
carrying out the design.’’

It is a rule of the law, not to be overlooked in this connexion, that
the conspiracy or agreement of the parties, or some of them, to act
in concert to accomplish the unlawful act charged, may be established
either by direct evidence of a meeting or consultation for the illegal
purpose charged, or more usually, from the very nature of the case,
by circumstantial evidence. (2 Starkie, 232.)

Lord Mansfield ruled that it was not necessary to prove the actual
fact of a conspiracy, but that it might be collected from collateral
circumstances. (Parson’s Case, 1 W. Blackstone, 392.)

“If;’”’ says a great aathority on the law of cvidence, ‘‘on acharge
of conspiracy, it appear that two persons by their acts are pursuing
the same object, and often by the same means, or one performing
part of the act, and the other completing it, for the attainment of the
same object, the jury may draw the conclusion there is a conspiracy.
If a conspiracy be formed, and a person join in it afterwards, he is
equally guilty with the original conspirators.””  (Roscoe, 415.)
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“‘The rule of the admissibility of the acts and declarations of any one
of the conspirators, said or done in furtherance of the common de-
sign, applies in cases as well where only part of the conspirators are
indicted, or upon trial, as where all are indicted and upon trial.
Thus, upon an indictment for murder, if it appear that others, together
with the prisoner, conspired to commit the crime, the act of oue,
done in pursuance of that intention, will be evidence against the
rest.” (2d Starkie, 237.)

They are all alike gnilty as principals. (Commonwealth vs. Knapp,
9 Pickering, 496; 10 Pickering, 477; 6 Term Reports, 528; 11 East.,
584.)

What is the evidence, direct and circumstantial, that the accused,
or either of them, together with John H. Surratt, John Wilkes Booth,
Jefferson Davis, George N. Sanders, Beverley Tucker, Jacob Thomp-
son, William C. Cleary,. Clement C. Clay, George Harper, and

. George Young, did combine, confederate, and conspire, in aid of the
existing rebellion, as charged, to kill and murder, within the military
department of Washington, and within the fortified and intrenched
lines thereof, Abraham Lincoln, late, and, at the time of the: said
combining, confederating, and conspiring, President of the United
States of America and commander-in-chief of the army and navy
thereof ; Andrew Johnson, Vice President of the United States;
William H. Seward, Sccretary of State of the United States; and
Ulysses S. Grant, lieutenant general of the armies thereof, and then
in command, under the direction of the President ?

The time, as laid in the charge and specification, when this con-
spiracy was entered into, is immaterial, so that it appear by the evi-
dence that the criminal combination and agreement were formed be-
fore the commission of the acts alleged. That Jefferson Davis, one
of the conspirators named, was the acknowledged chief and leader of
the existing rebellion against the government of the United States.
and that Jacob Thompson, George N. Sauders, Clement C. Clay,
Beverley Tucker, and others named in the specification, were his duly
accredited and authorized agents to act in the interests of said rebel-
lion, are facts established by the testimony in this case beyond ali
question. That Davis, as the leader of said rebellion, gave to those
agents, then in Canada, commissions in blank, bearing the official
signature of his war minister, James A. Seddon, to be by them filled
up and delivered to such agents as they might employ to act in the
interests of the rebellion within the United States, and intended to
be a cover and protection for any crimes they might therein commit
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in the service of the rebellion, is also a fact established here, and
which no man can gainsay. Who doubts thut Kennedy, whose
confession, made in view of immediate death, as proved here,
was commissioned by those accredited agents of Davis to burn
the city of New York?—that he was to have ‘attempted it on
the night of the presidential election, and that he did, in com-
bination with his confederates, set fire to four hotels in the
city of New York on the night of th¢ 25th of November last?
Who doubts that, in like manner, in the interests of the rebellion
and by the authority of Davis, these his agents also ‘commissioned
Bennett H. Young to commit arson, robbery, and the murder of un-
armed citizens, in St. Albans, Vermont? Who doubts, upon the
testimony shown, that Davis, by his agents, deliberately adopted the
system of starvation for the murder of our:captive soldiers in his
hands ; or that, as shown by the testimony, he sanctioned the burn-
ing of hospitals and steamboats, the property of private persons,
and paid therefor from his stolen treasure the sum of thirty-five
thousand dollars in gold? By the evidence of Joseph Godfrey Hyams
it is proved that Thompson—the agent of Jefferson Davis—paid him
money for the service he rendered in the infamnous and fiendish pro-
ject of importing pestilence into our camps and cities to destroy the
lives of citizens and soldiers alike, and into the house of the Presi-
dent for the purpose of destroying his life. It may be said, and
doubtless will be said, by the pensioned advocates of this rebellion,
that Hyams, being infamous, is not.to be believed. It is admitted
that he is infamous, as it must be conceded that any man is infamous
who either participates in such a crime.or attempts in anywise to

extenuate it. DBut it will be observed that Hyams is supported by.

the testimony of Mr. Sanford Conover, who heard Biackburn and the
other rebel agents in Canada speak of this infernal project, and by
the testimony of Mr. Wall, the well-known auctioneer of this city,
whoso character is unquestioned, that he received this importation of
pestilence, (of course without any knowledge of the purpose,) and
that Hyams consigned the goods to him in the name of J. W. Harris—
a fact in itself an acknowledgment of guilt ; and that he received
afterwards a letter from Harris, dated Toronto, Canada West, Decem-
ber 1, 1864, wherein Harris stated that he had not been able to
come to the States since lis return to Canada, and asked for an
account of the sale. He identifies the Godfrey Joseph Hyams
who testified in court as the J. W. Harris who imported the pes-
tilence. The very transaction shows that Hyamns’s statement is




55

truthful. He gives the names of the parties connected with this
infamy, (Clement C. Clay, Dr. Blackburn, Rev. Dr. Stuart Robin-
son, J. C. Holcombe—all refugees from the confederacy in Canada,)
and states that he gave Thompson a receipt for the fifty dollars paid
to him, and that he was by occupation a shoemaker ; in none of which
facts is there an attempt to discredit him. It is not prebable that a
man in his position in life would be able to buy five trunks of cloth-
ing, ship them all the way from Halifax to Washington, and then
order them to be sold at auction, without regard to price, solely upon
his own daccount. It is a matter of notoriety that a part of his state-
ment is verified by the results at Newbern, North Carolina, to
which point, he says, a portion of the infected goods were shipped,
through a sutler ; the result of which was, that nearly two thousand
citizens and soldiers died there about that time with the yellow fever.

That the rebel chief, Jefferson Davis, sanctioned these crimes,
committed and attempted through the instrumentality of his accred-
ited agents in Canada—Thompson, Clay, Tucker, Sanders, Cleaty,
&c.—upon the personsand property of the people of the north, there
is positive proofon your record. The letter brought from Richmond,
and taken from the archives of his late pretended government there,
dated February 11, 1865, and addressed to him by a late rebel sena-
tor from Texas, W. S. Oldham, contains the following significant
words : ‘** When senator Johuson, of Missouri, and myself waited on
you a few days since, in relation to the project of annoying and har-
assing the enemy by means of burning their shipping, towus, &c.,
&c., there were several remarks made by you upon the subject,
which I was not fully prepared to answer, but which, upon sub-
sequent conference with parties proposing the enterprise, I find
cannot apply as objections to the scheme. First, the ‘combusti-
ble materials’ consist of several preparations, and not one alone,
and can be used without exposing the party using them to the
least danger of detection whatever. * * % Second, there is no
necessity for sending persons in the military service into the enemy’s
country, but the work may be done by agents. * * * T have
seen enough of the effects that can be produced to satisfy me that
in most cases, without any danger to the parties engaged, and in
others but very slight, we can, first, burn every vessel that leaves a
foreign port for the United States ; second, we can burn every trans-
port that leaves the harbor of New York, or other northern port,
with supplies for the armies of the ememy in the south; third,
burn every transport and gunboat on the Mississippi river, as well
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as devastate the country of the enemy, and fill his people with ter-i
ror and consternation. * * * For the purpose of satisfying your
mind upon the subject, I respectfully, but earnestly, request that you
will give an interview with General Harris, formerly a r'nember of
Congress from Missouri, who, I think, isable, from conclusive proofs,
to convince you that what I have suggested is perfectly feasible and
practicable.”’ .

No one cin doubt, from the tenor of this letter, that the rebel Davis
only wanted to be satisfied that this system of arson and murder
could be carried on by his agents in the north successfully and with-
out detection. With hLim it was not a crime to do these acts, but
only a erime to be.detected in them. But Davis, by his indorsement
on this letter, dated the 20th of February, 1865, bears witness to
his own complicity and his own infamy in this proposed work of de-
struction and crime for the future, as well ‘as to his complicity in
what had before been attempted without complete success. Ken-
nedy, with Lis confederates, had failed to burn the city of New York.
“‘The combustibles’” which Kennedy had employed were, it seems,
defective. 'This was ‘‘a difficulty to be overcome.”” Neither had
be been able to consummate the dreadful work without subjecting
himself to detection. This was another *‘difficulty to be overcome.’’
Davis, on the 20tli of February, 1865, indorsed upon this letter these
words : ‘‘Secretary of State, at his convenience, see General Harris
and learn what plan he has for overcoming the difficulties heretofore ex-
perienced. J. D.”’ 3

This indorsement is unquestionably proved to be the handwriting
of Jefferson Davis, and it bears witness. on its face that the monstrous
proposition met his approval, and that he desired his rcbel Secretary
of State, Benjamin, to see General Harris and learn how to over-
come the dificully leretofore experienced, to wit: the inefficiency of
‘“the combustible materials’’ that had been employed, and the lia-
bility of his agents to detection. After this, who will doubt that he
had endeavored, by the hand of incendiaries, to destroy by fire the
property and lives of the people of the north, and thereby “fill them
with terror and consternation ;’’ that he knew his agents had been
unsuccessful ; that he knew his agents had been detected in their
villany and punished for their crime ; that he desired through a more
perfect ‘‘ chemical preparation,” by the science and skill of Professor
McCulloch, to accomplish successfully what had before been unsuc-
cessfully attempted ?

The intercepted letter of his agent, Clement C. Clay, dated St.
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Catherine’s, Canada West, November 1, 1864, is an acknowledgment
and confession of what they had attempted, and a suggestion made
through J. P. Benjamin, rebel Secretary of State, of what remaived
to be done, in order to make the ‘‘chemical preparations’’ efficient.
Speaking of this Bennett II. Young, le says : ‘‘ You have doubtless
learned through the press of the United States of the raid on St: Albans
by about twenty-five confederate soldiers,led by Lieutenant Bennett H.
Young; of their attempt and failure to burn the town; of their robbery
of three banks there of the aggregate amount of about two hundred
thousand dollars ; of their arrest in Canada, by United States forces ; of
their commitment and the pending preliminary trial.”” He makes ap-
plication, in aid of Young and his associates, for additional documents,
showing that they acted upon the authority of the Confederate States
government, taking care to say,however,that he held such authority at
the time, but that it ought to be more explicit, so far as regards the par-
ticular acts complained of. He states thathe met Young at Halifax in
May, 1864, who developed his plans for retaliation on the enemy; that
he, Clay, recommended him to the rebel Secretary of War; that aftey
this ‘“Young was sent back by the Secretary of War with a commission
as second lieutenant to execute his plans and purposes, but to report to
Hon. and myself”” Young afterwards ‘‘proposed passing
through New England, burning some towns and robbing them of
whatever he could convert to the use of the confederate government.
This I approved as justifiable retaliation. e attempted to burn the
town of St. Albans, Vermont, and would have succeeded but for the fail-
ure of the chemical preparation with which he was armed. Ile then
robbed the banks of funds amounting to oever two hundred thousand
dollars. That he was not prompted by selfish or mercenary motives
I am as well satisfied as I am that he is an honest man. IIe assured
me before going that his effort would be to destroy towns and farm-
houses, but not to plunder or rob; but he said if, after firing a town,
he saw he could take funds from a bank or any house, and thereby
might inflict injury upon the enemy and benefit his own government,
he would do so. Ie added most emphatically, that whatever he took
should be turned over to the government or its representatives in for-
eign lands. My instructions to lLim were, to destroy whatever was
valuable; not to stop to rob, but if, after firing a town, he could seize
and carry off money or treasury or bank notes, he might do so upon
condition that they were delivered to the proper authorities of the
Confederate States’’—that is, to Clay himself.

When he wrote this letter it seems that this accredited agent of
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Jefferson Davis was as strongly impressed with the wsurpation and
despotism of Mr. Lincoln’s administration as some of the advoca‘tes of
his aiders and abettors seem to be at this day ; and he indulges in the
following statement : *‘All that a large portion of the northern people,
especially in the northwest, want to resist the.oppressions. of the des-
potism at Washington is a leader. They are ripe for res1stan(.:e, and
it may come soon after the presidential election. At all events, it must
come, if our armies are not overcom®, or destroyed, or dispersed.
No people of the Anglo-Saxon blood can long endure the usurpations
and tyrannies -of Lincoln.”” Clay does not sign the despatch, 1-)ut
indorses the bearer of it as a person who can identify him and give
his name. The bearer of that letter was the witness Richard Mont-
gomery, who saw Clay write a portion of the letter, and received it
from his hands, and subsequently delivered it to the Assistant Secre-
tary of War of the United States, Mr. Dana. That the letter is in
Clay’s handwriting is clearly proved by those familiar with it. Mr.
Montgomery testifies that he was instructed by Clay to deliver this
letter to Benjamin, the rebel Secretary of State, if he could get
’Ehrough to- Richmond, and to tell him what names to put .in the
blanks.

This letter leaves no doubt, if any before existed in the mind of
any one who had read the letter of Oldham and Davis’s indorsement
thereon, that ‘*the chemical preparations’’ and ‘‘ combustible mate-
rials’” had been tried and had failed, and it bad become a matter of
great moment and concern that they should be so prepared as, in the
words of Davis, ‘‘to overcome the difficulties heretofore experi-
enced ;'’ that is to say, complete the work of destruction, and secure
the perpetrators against personal injury or detection in the perform-
ance of it.

It only remains to be seen whether Davis, the procurer of arson
and of the indiscriminate murder of the innocent and unoffending
necessarily resultant therefrom, was capable also of endeavoring to
procure, and in fact did procure, the murder, by direct assassination,
of the President of the United States and others charged with the duty
of maintaining the governinent of the United States, and of suppressing
the rebellion in which this arch-traitor and conspirator was engaged.

The official papers of Davis, captured under the guns of our victo-
rious army in his rebel capital, identified beyond question or shadow
of doubt, and placed upon your record, together with the declara-
tions and acts of his co-conspirators and agents, proclaim to all the
world that he was capable of attempting to accomplish his treasonable
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procuration of the murder of the late President, and other chief of-
ficers of the United States, by the hands of hired assassins.

In the fall of 1864 Lieutenant W. Alston addresses to ** his excel-
lency’”’ a letter now before the court, which contains the following
words :

‘T now offer you my services,and if you will favor me in my designs,

I will proceed, as soon as my health will permit, to rid my couutry of
some of her deadliest enemies, by striking at the very hearts’ blood of
those who seek to enchain hier in slavery. I consider nothing dishon-
orable having such a tendency. All I ask of you'is, to favor me by
granting me the necessary papers, &c., to travel on. * ¥ * *
I am perfectly familiar with the north, and feel confident that I can
execule anything I undertake.. I was in the raid last June in Ken-
tucky, under General John H. Morgan; * #* %
oner; * * * escaped from them by dressing myself in the garb
of a citizen. - * * * I wentthrough to the Canadas, from wheuce,
by the assistance of Colonel J. P. Holcomb, I succeeded in working my
way around and through the blockade. * * * T should like to
have a personal interview with you in order to perfect the arrange-
ments before starting.”’

Is there any room to doubt thatthis was a proposition to assas-
sinate, by the hand of this man and his associates, such persons in the
north as he deemed the ‘‘deadliest encmies’” of the rebellion? The
weakness of the man who for a moment can doubt that such was the
proposition of the writer of this letter is certaiuly an object of com-
miseration. What had Jefferson Davis to say to this proposed assas-
sination of the ‘‘ deadliest enemies’’ in the north of his great treason ?
Did the atrocious suggestion kindle in him indignation against the
villain who offered, with his own hand, to strike the blow ? Not
at all. On the contrary, he ordered his private secretary, on the
29th of November, 1864, to indorse upon the letter these words:
‘“‘Lieutenant W. Alston; accompanied raid into Kentucky,and was cap-
tured, but escaped into Canada, from whence he found his way back.
Now offers his services to rid the country of some of its deadliest ene-
mies; asks for papers, &c. Respectfully referred, by direction of the
President, to the honorable Secretary of War.”” It ie also indorsed,
for attention, *‘ By order. (Signed) J. A. Campbell, Assistant Secre-
tary of War.”’

Note the fact in this comnexion, that Jefferson Davis himself, as
well as his subordinates, had, before the date of this indorsement,
concluded that Abrabam Lincoln was ‘‘the deadliest enemy’” of the

was taken pris-
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rebellion. You hear it in the rebel camp in Virginia in 1863, declared
by Booth. then and there present, and assented to by rebel officers,
that ‘“ Abrallam Lincoln must be killed.”” You hear it in that
slaughter-pen in -Georgia, Andersonville, proclaimed among rebel
officers, who, by the slow torture of starvation, inflicted cruel and
untimely death on ten thousand of your defenders, captives in their
bands— whispering, like demons, their horrid purpose, ‘‘ Abraham
Lincoln must be killed.”” And in Canada, the accredited agents of
Jefferson Davis, as early as October, 1864, and afterwards, declared
that ¢ Abraham Lincoln must be killed”” if his re-election could not
be prevented. These agents in Canada, on the 13th of October,
1864, delivered, in cipher, to be transmitted to Richmond by Richard
Montgomery, the witness, whose reputation is unchallenged, the fol-
lowing communication :

‘“QcroBer 13, 1864.

“We again urge the immense necessity of our gaining immediate
advantages. Strain every nerve for victory. We now look upon
the re-election of Lincoln in November as alinost certain, and we
need to whip his hirelings to prevent it. DBesides, with- Lincoln re-
elected, and his armies victorious, we need not hope even for recog-
nition, much less the help mentioned in our last. Holcomb will ex-
plain this. Those figures of the Yankee armies are correct to a
unit. Qur friends shall be immediately set to work as you direct.”’

To which an official reply, in cipher, was delivered to Mont-
gomery by an agent of the state department in Richmond, dated
October 19, 1864, as.follows :

‘“ Your letter of the 13th instant is at hand. There is yet time
enough to colonize many voters before November. A blow will shortly
be stricken here. It is not quite time. General Longstreet is to
attack Sheridan without delay, and then move north as far as practi-
cable toward unprotected points.  This will be made instead of
movement before mentioned. He will endeavor to assist the repub-
licans in collecting their ballots. Be watchful and assist him.”

On the very day of the date of this Richmond despatch Sheridan
was attacked, with what success history will declare. The court
will not fail to notice that the re-election of Mr. Lincoln is to be pre-
vented if possible, by any and every means. Nor will they fail
to notice that Holcomb is to ‘‘explain this’’—the same person
who, in Canada, was the friend and advisor of Alston, who pro-
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posed to Davis the assassination of the ‘‘deadliest enemies’’ of the
rebellion.

In the despatch of the 13th of October, which was borne by Mont-
gomery, and transmitted to Richmond in October last, you will find
these words: ‘‘Our friends shall be immediately set to work as
you direct.”” Mr. Lincoln is the subject of that despatch. Davis is
therein notificd that his agents in Canada look upon the re-election
of Mr. Lincoln in November as almost certain. In this connexion
he is assured by those agents, that the fitends of their cause are to
b~ set to work as Davis had directed. The conversations, which are
proved by witnesses whose character stands unimpeached, disclose
what ‘‘work’’ the ‘‘friends’’ were to do under (ke direction of Davis
himself. Who were these ‘friends,”’ and what was ‘‘the work”’
which his agents, Thompson, Clay, Tucker and Sanders had been
directed to set them at? Let Thompson answer for himself. Ina
conversation with Richard Montgomery in the summer of 1864,
Thompson said that ‘‘he had his friends, confederates, all over the
northern States, who were ready and willing to go any lengths for
the good of the cause of the south, and he could at any time have
the {yrant Lincoln, or any other of lis advisers that he chose, put out
of his way; that they would not consider it a crime when done for the
cause of the confederacy.’’ This conversation was repeated by the
witness in the summer of 1864 to Clement C. Clay, who immediately
stated : “That is so; we are all devoted to our cause and ready togo
any length—to do auything under the sun.”’

At and about the time that these declarations of Clay and Thomp-
son were made, Alston, who made the proposition, as we have seen, to
Dayvis, to be furnished with papers fo go north and rid the confederacy
of some of its ‘‘deadliest enemies,’”’ was in Canada. He was doubt-
less one of the ‘‘friends’’ referred to. As appears by the testimony
of Montgomery, Payne, the prisoner at your bar, was about that time
in Canada, and was seen standing by Thompson’s door, engaged in
a conversation with Clay, between whom and the witness some words
were interchanged, when Clay stated he (Payne) was one of their
friends—‘*we trust him.” Itis proved beyond a shadow of doubt
that in October last John Wilkes Booth, the assassin of the President,
was also in Canada and upon intimate terms with Thompson, Clay,
Sanders, and other rebel agents. Who can doubt, in the light of the
events which have since transpired, that he was one of the ‘‘friends’
to be ‘‘ set to work,”’ as Davis had already directed—-not, perhaps, as
yet to assassinate the President, but to do that other work which is
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suggested in the letter of Oldham, indorsed by Davis in his own
hand, and spread upon your record—the work of the secret incendiary,
which was to * fill the people of the north with terror and conster-
nation.”” The other ‘‘work” spoken of by Thompson—putting the
tyrant Lincoln and any of his advisers out of the way, was work doubt-
less to be commenced only after the re-election of Mr. Lincoln, which
they had already declared in their despatch to their employer, Davis,
was with them a foregone conclusion. At all events, it was not until
after the presidential election in November that Alston proposed to
Davis to go north on the work of assassination ; nor was it until «.leer
that election that Booth was found in possession of the letter which
is in evidence, and which discloses the purpose to assassinate the
President. DBeing assured, however, when Booth was with them
in Canada, as they had already declared in their despatch, that the
re-election of Mr. Lincoln was certain,in- which event there would be no
hope for the confederacy, they doubtless entered into the arrangement
with Booth as one of their *‘friends,”’ that as soon as that fact was
determined he should go ‘‘to work,’”” and as soon as might be *‘rid
the confederacy of the tyrant Lincoln and of his advisers.”’

That these persons named upon your record, Thompson, Sanders,
Clay, Cleary, and Tucker, were the agents of Jefferson Davis, is
another fact established in this case beyond a doubt. They made
affidavit of it themselves, of record here, upon the examination of
their *‘friends,” charged with the raid upon St. Albans, before
Judge Smith, in Canada. It is in evidence also by the letter of Clay,
before referred to.

The testimony, to which I have thus briefly referred, shows,by the
letter of his agents, of the 13th of October, that Davis had before
directed those agents to set his friends to work. By the letter of
Clay it scems that his direction had been obeyed, and his friends
had been set to work, in the burning and robbery and murder at St.
Albans, in the attempt to burn the city of New York, and in the
attempt to introduce pestilence into this capital and into the house of
the President. It having appeared, by the letter of Alston, and the
indorsement thereon, that Davis had in November entertained the
proposition of sending agents, that is to say, ‘‘friends,”’ to the north
to not only ‘‘spread terror and consternation among the people’’ by
means of his *‘chemical preparations,”” but also, in the words of that
letter, *‘ to strike,”’ by the hands of assassing, ‘‘at the heart’s blood’’
of the deadliest enemies in the north to the confederacy of traitors ;
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it has also appeared by the testimony of many respectable witnesses,
among otlers the attorneys who represented the people of the United
States and the State of Vermont, in the preliminary trial of the
raiders in Canada, that Clay, Thompson, Tucker, Sanders and Cleary
declared themselves the agents of the confederacy. It also clearly
appears by the correspondence referred to, and the letter of Clay,
that they were holding, and at any time able to command, blank com- -
missions from Jefferson Davis to authorize their friends to do what-
ever work they appointed them to do, in the intérests of the rebel-
lion, by the destruction of life and property in the north.

If a prima fdcie case justifies, as we have seen by the law of evi-
dence it does, the introduction of all declarations and acts of any of
the parties to a conspiracy, uttered or done in the prosecution of the
common design, as evidence against all the rest, it results, that what-
ever was said or done in furtherance of the common design, after this
month of October, 1864, by either of these agents in Canada, is
evidence not only against themselves, but against Davis as well, of
his complicity with them in the conspiracy.

Mr. Montgomery testifies that he met Jacob Thompson in January,
at Montreal, when he said that ‘‘a proposition had been made to him
to rid the world of the tyrant Lincoln, Stanton, Grant, and some others ;
that he knew the men who had made the proposition were bold,
daring men, able to execute what they undertook; that he himself
was in favor of the proposition, but had determined to defer his
answer until he had consulted his government at Richmond ; that he
was then only awaiting their approval.’”” This was about the middle
of January, and consequently more than a month after Alston
had made his proposition direct to Davis, in writing, to go north
and rid their confederacy of some of its ‘‘deadliest eneinies.”” It was
at the time of this conversation that Payne, the prisoner, was seen
by the witness standing at Thompson’s door in conversation with
Clay. This witness also shows the intimacy between Thompson,
Clay, Cleary, Tucker, and Sanders.

A few days after the assassination of the President, Beverley Tucker
said to this witness ‘‘ that President Lincoln deserved his death long
ago ; that it was a pity he didn’t have it long ago, and it was too
bad that the boys had not been allowed to act when they wanted to.’’

This remark undoubtedly had reference to the propositions made
in the fall to Thompson, and also to Davis, to rid the south of its
deadliest enemies by their assassination. Cleary, who was accredited
by Thompson as his confidential agent, also stated to this witness
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that Booth was one of the party to whom Thompson had referred in
the couversation in January, in which he said he knew the men who
were readv to rid the world of the tyrant Lincoln, and of Stanton and
Grant. dleary also said, speaking of the assassination, *‘that it was
a pity that the whole work had not been done,”” and added, ‘‘ they
had betterJook out—we are not done yet;"’ manifestly referring to the
statement made by his employer, Thompson, before in the summer,
that not ouly the tyrant Lincoln, but Stanton and Grant, and others
of his advisers, should be put out of the way. Cleary also stated to
this witness that Booth had visited Thompson twice in the winter, the
last time in December, and had also been there in the summer.
Sanford Conover testified that he had been for some time a clerk
in the war department at Richmond; that in Canada he knew Thomp-
son, Sanders, Cleary, Tucker, Clay, and other rebel agents ; that he
knew John M. Surratt and John Wilkes Booth; that he saw Booth
there upon one occasion, and Surratt upon several successive days ;
that he saw Surratt (whom he describes)in April last, in Thompson’s
room, and also in company with Sanders ; that about the 6th or Tth
of April Surratt delivered to Jacob Thompson a despatch brought
by bim from Benjamin at Richmond, enclosing one in cipher from
Davis. Thompson had before this proposed to Conover to engage in
a plot to assassinate President Lincoln and his cabinet, and on this
occasion he laid his hand upon these despatches and said, ** This
makes the thing all right,”’ referring to the assent of the rebel au-
thorities, and stated that the rebel authorities had consented to the
plot to assassinate Lincoln, Johnson, the Secretary of War, Secretary
of State, Judge Chase, and General Grant. Thompson remarked fur-
ther that the assassination of these parties would leave the govern-
ment of the United States entirely without a head ; that there was
no provision in the Constitution of the United States by which they
could eclect another President, if these men were put out of the way.
In speaking of this assassination of the President and others,
Thompson said that it was only removing them from office, that the
killing of a tyrant was no murder. It seems that he had learned pre-
cisely the same lesson that Alston had learned in November, when
he communicated with Davis, and said, speaking of the President’s
assassination, ‘‘he did not think anything dishonorable that would
serve their cause.””  Thompson stated at the same time that he had
conferred a commission on Bootli, and that everybody engaged in the
enterprise would be commissioned, and if it succeeded, or failed, and
they escaped into Canada, they could not be reclaimed under the ex-
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tradition treaty. The fact that Thompson and other rebel agents held
blank commissions, as I have said, has been proved, and a copy of
one of them is of record here.

This witness also testifies to a conversation with William C. Cleary,
shortly after the surrender of Lee’s army, and on the day before
the President’s assassination, at the St. Lawrence hotel, Montreal,
when speaking of the rejoicing in the States over the capture of
Richmond, Cleary said, *‘they would put the laugh on the other side
of their mouth in a day or two.”” These parties knew that Conover
was in the secret of the assassination, and talked with him about it
as freely as they would speak of the weather. Before the assassina-
tion he had a conversation also with Sanders, who asked him if he
knew Booth well, and expressed some apprehension that Booth would
‘“make a failure of it; that he was desperate and reckless, and he was
afraid the whole thing would prove a failure.’’

Dr. James D. Merritt testifies that George Young, one of the par-
ties named in the record, declared in his presence, in Canada, last
fall, that Lincoln should never be inaugurated; that they had friends
in Washington, who, I suppose, were some of the same friends re-
ferred to in the despatch of October 13, and which Davis had di-
rected them ‘‘to set to work.”” George N. Sanders also-said to him
‘““that Lincoln would keep himself mighty close if he did serve
another term;’ while Steele and other confederates declared that the
tyrant never should serve another term. Ile heard the assassination
discussed at a meeting of these rebel ageénts in Montreal in February
last.  ‘“Sanders said they had pleaty of money to accomplish the as-
sassination, and named over a number of persons who were ready and
willing to engage in undertakine to remove the President, Vice
President, the cabinet, and some of the leading gencrals. At this
meeting he read a letter which he had received from Davis, which
Justified Lim in making any arrangements that he could to accom-
plish the object.”” This letter the witness heard read, and it, in sub-
stance, declared that if the people in Canada and the southerners in
the States were willing to submit to be governed by such a tyrant as
Lincoln, he didn't wish to recognize them as friends. The letter was
read openly; it was also handed to Colonel Steele, George Young,
Hill, and Scott, to be read. This was about the middle of February
last. At this meeting Sanders named over the persons who were
willing to accomplish the assassination, and among the persons thus

named was Booth, whom the witness had seen in Canada in October;
5B
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also George Harper, one of the conspirators named on the record,
Caldwell, Randall, Harrison, and Surratt.

The witness understood, from the reading of the letter, that if the
President, Vice-President, and cabinet could be disposed of it would
satisfy the people of the north that the southerners had friends in
the north ; that a peace could be obtained on better terms ; that the
rebels had endeavored to bring about a war between the United
States and England, and that Mr. Seward, through his energy and
sagacity, had thwarted all their efforts; that was given as a reason for
removing him. On the 5th or 6th of last April this witness met
George Harper, Caldwell, Randall, and others, who are spoken of in
this meeting at Montreal as engaged to assassinate the President and
cabinet, when Harper said they were going to the States to make a
row such as had never been heard of, and added that ‘“if I (the
witness) did not hear of the death of Old Abe, of the Vice-President,
and of General Dix in less than ten days, I might put him down as a
fool. That was on the 6th of April. He mentioned that Booth was
in Washington at that time. He said they had plenty of friends in
Washington, and that some fifteen or twenty were going.”’

This witness ascertained, on the 8th of April, that Harper and
others had left for the States. The proof is that these parties could
come through to Washington from Montreal or Toronto in thirty-six
hours. They did come, and within the .ten days named by Harper
the President was murdered ! Some attempts have been made to
discredit this witness, (Dr. Merritt,) not by the examination of wit-
nesses in court, not by any apparent want of truth in the testimony,
but by the ex parte statements of these rebel agents in Canada and
their hired advocates in the United States. There is a statement
upon the record, verified by an official communication from the War
Department, which shows the truthfulness of this witness, and that
is, that before the assassination, learning that Harper and his asso-
ciates had started for the States, informed as he was of their purpose
to assassinate the President, cabinet, and leading generals, Merritt
deemed it his duty to call, and did call, on the 10th of April, upon a
Justice of the peace in Canada, named Davidson, and gave him the
information, that he might take steps to stop these proceedings. The
correspoudence on this subject with Davidson has been brought into
court. Dr. Merritt testifies, further, that after this meeting in Mon-
treal hie had a conversation with Clement C. Clay, in Toronto, about
the letter from Jeflerson Davis which Sanders had exhibited. in which
conversation Clay gave the witness to understand that he knew the
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nature of the letter perfectly, and remarked that he thought ‘‘the end
would justify the means.”” The witness also testifies to the presence
of Booth with Sanders in Montreal last fall, and of Surratt in Toronto
in February last.

The court must be satisfied, by the manner of this and other wit-
nesses to the transactions in Canada, as well as by the fact that they
are wholly uncontradicted in any material matter that they state, that
they speak the truth, and that the several parties named on your
record, Davis, Thompson, Cleary, Tucker, Clay, Young, Harper,
Booth, and John H. Surratt did combine and conspire together in
Canada to kill and murder Abraham Lincoln, Andrew Johnson, Wil-
liam H. Seward, and Ulysses S. Grant. That this ugreement was
substantially entered into by Booth and the agents of Davis in Canada
as early as October there cannot be any doubt. The language of
Thompson at that time and before was, that he was in favor of the
assassination. His further language was, that he knew the men who
were ready to do it ; and Booth, it is shown, was there at that time,
and, as Thompson’s secretary says, was one of the men referred to
by Thompson.

The fact that others, besides the parties named on the record, were,
by the terms of the conspiracy, to be assassinated, in nowise affects
the case now on trial. If it is truesthat these parties did conspire to
murder other parties, as well as those named upon the record, the
substance of the charge is proved.

It is also true that if, in pursuance of that conspiracy, Booth,
confederated with Surratt and the accused, killed and murdered
Abraham Lincoln, the charge and specification is proved literally as
stated on your record, although their conspiracy embraced other
persons. In law the case stands, though it may appear that the con-
spiracy was to kill and murder the parties named in the record and
others not named in the record. If the proof is that the accused,
with Booth, Surratt, Davis, &c., conspired to kill and murder one or
more of the persons named, the charge of conspiracy is proved.

The declaration of Sanders, as proved, that there was plenty of
money to carry out this assassination, is very strongly corroborated
by the testimony of Mr. Campbell, cashier of the Ontario Bank, who
states that Thompson, during the current year preceding the assassi-
nation, had upon deposit in the Montreal branch of the Ontario Bank
six hundred and forty-nine thousand dollars, besides large sums to
his credit in other banks in the province.

There is a further corroboration of the testimony of Conover as to
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the meeting of Thompson and Surratt in Montreal, and the delivery
of the despatches from Richmond, on the 6th or Tth of April, first,
in the fact which is shown by the testimony of Chester, that in the
winter or spring Booth said he himself or some othér party must go
to Richmond, and, sécond, by the letter of Arnold dated 27th of March
last, that he preferred Booth’s first query, that he would first go to
Richmond and see how they would take it, manifestly alluding to the
proposed assassination of the President. It does not follow because
Davis had written a letter in February ‘which, in substance, approved
the general object, that the parties were fully satisfied with it; be-
cause it is clear there was to be some arrangement made about the
funds ; and it is also clear that Davis had not before as distinctly ap-
proved and sanctioned this act as his agents either in Canada or here
desired. Booth s