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“I lay great stress on Lincolw’s career as a law-
yer—mauch more than s biographers do; . . .
and I am sure his training and caperience in the
courts had much to do with the development of
those forces of intellect and character which he

soon displayed on a broader arena.”

The Hon. Joseph H. Choate on Lincoln, at Edinburgh, Scotland,
November 13, 1900

-
.

“The best training he [ Lincoln] had for the

Presidency, after all, was his twenty-three years’

arduous experience as a lawyer traveling the cir-
cuits of the courts of his district and State. Ilere
he met in forensic conflict, and frequently de-
feated, some of the most powerful legal minds of
the West. In the higher courts he won still

greater distinction in the important cases coming

to his charge.”

President McKinley at the Marquette Club,
Februarg 12, 1896.
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FOREWORD

TuE testimony concerning Abraham Lincoln is
voluminous—the exhibits are almost numberless;
but one important point in the vast record has
been slighted by the mighty array of able and
eminent advocates who have presented it to the
world, for no one has heretofore attempted a
summing-up of the great President’s legal career.

The explanation of this neglect is simple. Lin-
coln’s achievements as a statesman are so trans-
cendently important that they have demanded
and justly received exhaustive and well-nigh ex-
clusive consideration. Compared with his historic
guidance of the nation, his experience at the bar

has appealed to his biographers as being merely

episodic.

But if it be true that the statesman’s legal
training qualified him for his great task; if it be
probable that without such training he could not

have accomplished his stupendous results; if 1t be
XV
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FOREWORD

possible that he would never have been called to
his high station unless he had been admitted to
the bar—then surely the story of his professional
life deserves more than a passing comment, a
paragraph, or even a chapter.

It is certainly strange that the literature in-
spired by Lincoln’s record, though vast in quan-
tity and rich in quality, should include no special
study of his legal aptitudes. One autobiograph-
ical volume of life on the Illinois circuit is coupled
with his name; but most of the notable histories
dispose of his twenty-three years’ practice as an
attorney in less than two chapters, and the minor
works bury it altogether under a mass of un-
authentic anecdote and trivial reminiscence.

But because the influence of Lincoln’s legal
training can be plainly traced in many of his most
momentous actions, because there is evidence that
this training proved invaluable to him at critical
moments, because he lived true to the noblest
ideals of his profession, and was, in the Inghest

meaning of the words, a great lawyer, the treat-

ment which the historians have accorded his pro-
F 3%
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fessional career seems inadequate to the writer, ':
and it is to justify this conclusion that these :"
pages are submitted. ':
.

TuE writer gratefully acknowledges the assist- N
ance of all those historians and biographers whose ‘ ::
works contain any authentic information concern- ‘ ::;
ing Lincoln’s career at the bar; he also desires to X
record his appreciation of the courtesy of the V.
court clerks and other officials who kindly facili- .;
tated his work in the examination of the old . ::
records of the Illinois circuit courts, and to ex- "
press his thanks to the Hon. Robert Lincoln, ' :::
Major William H. Lambert, the Hon. Robert R. ::
Hitt, the HHon. Adlai E. Stevenson, the Hon. v,
James Haines, the Hon. James Kwing, General ;:
Alfred Orendorff, Mr. Isaac N. Phllips, the :4
Hon. James Hoblit, and other members of the p:
Ilinois Bar, and to Mr. E. M. Prince, Mr. j:
George P. Davis, Mrs. Jessie Palmer Weber, >

and other officers of the Illinois State Historical
Society, and the MclLean County Historical So-

ciety, for their generous and efficient aid.
xvii
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Especially is he indebted to the late Judge
Lawrence Weldon, of the United States Court
of Claims (the last surviving member of the bar
who traveled the circuit with Lincoln), who
shortly before his death placed at the writer’s dis-
posal his recollections of Mr. Lincoln as a lawyer
and his reminiscences of the days when he and the
great President practised together on the old
Eighth Illinois Circuit.

Since the first edition of this volume was issued
in 1906 a more exhaustive examination of Mr.
Lincoln’s record at the Bar has disclosed ad-
ditional facts and figures of importance which
have been incorporated in the foot-notes and ap-
pendices of the present edition. For his assist-
ance in procuring part of this additional material,
the writer is indebted to the courtesy of Charles
W. Moores, Esq., of the Indiana Bar.

March, 1912.
FRrEDERICK TREVOR HiILL.
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LINCOLN
THE LAWYER

I

.LINCOLN’S MYTHICAL BIRTHRIGHT TO THE LAW .

NE of his eulogists declares that “Lincoln is

not a type. IHe stands alone—no ancestors
—no fellows—no successors.” The facts fully
justify the tribute.

Assuredly the great Iimancipator was a man
apart, without equals or followers, and he him-
self waived all claims to ancestry. “I don’t know
who my grandfather was,” he remarked; “and
am much more concerned to know what his
grandson will be.”

But though the first American knew little
about his family history and cared less, his biog-
raphers have devoted themselves to the subject

with zeal and enthusiasm, and, thanks to them, we

now know who his progenitors were, even to the
3
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LINCOLN THE LAWYER

sixth or seventh generation, and are fully in-
formed of their domiciles and wanderings and
the various stations of life to which it pleased
God to call them.

The result of all this exhaustive and laborious
research is mainly negative; but there are those
who find signs in the record, and among the
strange conclusions which have been derived from
its perusal, perhaps the strangest is that Lincoln
inherited his legal talents and aptitudes. Cer-
tainly nothing could be more unwarranted than
this; for little as there is in his origin to account
for him as a man, there is even less to explain
him as a lawyer.

Unless we accept the well-supported but not
established contention that the great President
was descended from the Lincolns of Hingham,
Massachusetts, there is absolutely no precedent
in the family for his choice of a profession; and
those who struggle to prove that he came of a
race of jurists and statesmen virtually defeat
themselves when they take refuge in the genea-
logical records of New Kngland.

Samuel Lincoln, the founder of the Massa-
chusetts house, had four sons, and the descend-
ants of some of those sons undoubtedly attained

4
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A MYTHICAL BIRTHRIGHT

high distinction at the bar. Indeed, one of them,
the Attorney-General of Jefferson’s cabinet, de-
clined a nomination to the Supreme Court of the
United States, and at least two others were law-
yers of recognized ability. But the trouble with
these facts is that the distinguished Attorney-
General and the other legal luminaries belonged
to branches of the Massachusetts family with
which Abraham Lincoln was only remotely, if at
all, connected ; and the shadowy claim that he had
any birthright to the law utterly disappears when
the record is more closely examined.

The original Lincoln of Hingham was an
Englishman who came to America apprenticed as
a weaver. His fourth son, Mordecai, from whom
the President is supposed to have descended,
was a blacksmith.! His eldest son, another
Mordecai, was a miller and blacksmith. His eld-
est son, John,—the “Virginia John” of the biog-
raphies,—was a farmer; and his third son, Abra-
ham Lincoln’s great-grandfather, was likewise a
tiller of the soil. This leavesonly his grandfather

and father to be accounted for, and the former

1 The genealogists are careful to explain that a blacksmith was
not really a blacksmith in those early days, but rather an “iron-
worker.” (“New England Historic Genealogical Register,” Vol.
XLI, p. 153 #.) This nice distinction does not affect the question
at issue, however comforting it may be for other purposes.

5
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LINCOLN THE LAWYER

was a farmer, and the latter a carpenter. A
weaver, two blacksmiths, three farmers, and a
carpenter—those are the callings represented by
the President’s forefathers for seven generations.
Small wonder, then, that the believers in heredity
have recourse to the collateral branch of the dis-
tantly related Massachusetts family for prece-
dents entitling the son of a backwoods carpenter
to enter the honorable profession of the law. This
is virtually all that is known of Lincoln’s ante-
cedents upon which to predicate the theory of his
natural talents for the law.

It is more than possible that Lincoln inherited
many sterling qualities of mind and character
from the worthy mechanics and farmers from
whom he was descended, but there is very little
on the face of the record to encourage any definite
claims on their behalf for the shaping of his
career. Certainly the paternal influence was not
inspiring. His father was an ignorant man,
amiable enough, but colorlessly negative, without
strength of character, and with no ambition
worthy of the name. His only effort to influence
his son’s future was a half-hearted attempt to
teach him carpentry ; but he soon abandoned such

instruction and allowed the boy to occupy him-
0




A MYTHICAL BIRTHRIGHT

self with odd jobs about the farm when he could
not hire him out to neighbors in need of an extra
hand. Nancy Lincoln, the lad’s mother, was bet-
ter educated than most of the pioneer women.
She taught her husband to read and write and
sent her son to his first school; but she died when
he was only about nine years old, and it was his
step-mother who encouraged his ambition for
education.

All the misinformation concerning Lincoln’s
professional career is not, however, derived from
the experts in heredity. A great deal of non-
f sense has been written about his early years, and
a grave effort has been made to prove him a
| youth of exceptional promise, a brilliant scholar,
and a prodigy of application and industry. As
'. a matter of fact, he did not begin to develop
mentally until he was about eighteen,—even in
the prime of life his intellectual processes were
not quick,—and there is nothing to indicate that
he was a particularly industrious boy. Five
pedagogues—two in his birthplace, IKentucky,
and three in Indiana—share the honor of con-
tributing to his elementary education; but had

their pupil been never so gifted, they could
scarcely have discovered it, for his schooling

7

l l
‘e 7

<

-
-

g ﬁ‘

-
“ &>

STl e e

o o o

PR N S g

* "0 e



LINCOLN THE LAWYER

amounted to less than a year in all —about as long
as it must have taken some of the minor biog-
raphers to collect and record the pointless remi-
niscences of his alleged schoolmates.

He lived the healthy, outdoor life of the
average country lad of the settler days, exhibit-
ing no precocity or abnormal tendencies to dis-
tinguish him from his fellows. Ile was fond of
tramping about the country, not caring much
for shooting or fishing, but entering into other
sports and pastimes with zest and spirit, and ex-
celling at games requiring strength; not in love
with work for work’s sake, but willing to do his
share without grumbling, seeing no visions of
coming greatness, and troubling himself with no
ponderous thoughts concerning his career. This
1s the sum and substance of his childhood, and
the real inspiration of his very human develop-
ment has suffered at the hands of the enthusi-
astic chroniclers who picture him as a child of
destiny—dreamy, mysterious, and miraculously
endowed.

In one respect he was undoubtedly exceptional.
He liked reading—an unusual trait among the
pioneer settlers of the Middle West—but exag-

gerated emphasis has been placed on this charac-
8
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teristic, which was by no means unique. For in-

¢ @ @ ¢
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stance, the books which comprised his earhest
reading are admiringly called to our attention,

v 9 @

with comments which suggest that they fore-

-
»

shadow his career. The list includes “Alsop’s

-

Fables,” “Robinson Crusoe,” “Pilgrim’s Pro- .

-
&

gress,” a history of the United States, and
Weems’s “Life of Washington.” There 1s, of
course, nothing remarkable about this catalogue.

- - -
r & » o

-

Almost every item in it formed part of the read-
ing of every intelligent American boy of the '
period, whether he lived in the backwoods or in
the city. Indeed, the only really notable fact
about the much-quoted list is that Lincoln worked rl
three days at twenty-five cents a day to compen-

® "0 "e %0 e T T O o

sate for an accidental injury to the “Life of

Washington,” which he borrowed from “Blue

Nose” Crawford. There was nothing angelic

=

about the youthful Lincoln, however. Ie con-
sidered “Blue Nose” as mean as any other boy

. ¢ @® © @ @

- - g A

would have thought him under similar circum-

stances, and we know that he nicknamed and

otherwise ridiculed the stingy old farmer; but
his dawning character is indicated by his prompt
recognition of the claim and his faithful pay-
ment of the damages.
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LINCOLN THE LAWYER

This is one of the few stories touching Lin-
coln’s youth which has any bearing on his tem-
perament or his career. Most of the anecdotes of
his boyhood exhibit him as a child of superhuman
qualities, and many of them served to misrepre-
sent other great men before he was born.

One episode, founded on fact, however, is re-
sponsible for a grave misunderstanding about
the impulse which prompted him to follow the
law. We know from his own statement that be-
fore he had been many yearsin Gentryville, Indi-
ana, he had borrowed from one source or another
all the books he could lay his hands on for a cir-
cuit of fifty miles, and among the generous
lenders was a My. Turnham. This gentleman
lent him a copy of the Revised Statutes of Indi-
ana; and, if we are to believe the biographers, it
was this volume—as dull a tome as ever lay be-

“tween sheepskin covers—which appealed to his
boyish imagination and inspired his ambition for

the profession of the law.
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THE REAL SOURCE OF LINCOLN’S PROFESSIONAL
ASPIRATIONS

ISTORICALLY, this copy cf the Indiana
Statutes is interesting. It is undoubtedly
the first law book which I.incoln ever read; but
that its musty, dry-as-dust pages could have
fascinated an out-of-doors boy of seventeen, or
imbued him with any intense longing for a legal
career, is against all human probability. One
biographer asserts that he read it with all the
excitement and avidity with which an ordinary
boy would read the romances of Dumas, and
another caps this with the statement that his hero
“read and re-read it until he had almost com-
mitted its contents to memory; and in after years,
when any one cited an Indiana law, he could
usually repeat the exact text and often give the
numbers of the page, chapter, and paragraph.”
To appreciate the absurdity of such statements
it is only necessary to examine the volume in
11
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LINCOLN THE LAWYER

question. It is dull as only statute law can be dull,
about as easily memorized as the dictionary, and
of no enduring authority. Only a short time
after he had read this compilation’ the legislature
amended some of its provisions, annulled others,
and generally revised the contents. And yet we
are gravely told that “in after years, when any one
cited an Indiana law, he could usually repeat the
exact text and often give the numbers of the
page, chapter, and paragraph” of this obsoletc
revision. What a useful accomplishment!
That is a fair sample of the grotesque carica-
turing which Lincoln has suffered at the hands
of sentimentalists not too deeply familiar with
human nature, to say nothing of statute lore.
But those who believe in the cpoch-marking
influence of the volume in question are not satis-
ficd with the concession that it was the first law
which Abraham Lincoln read. They contend
that it not only inspired his choice of a profes-
sion, but also imparted his first knowledge of
American government; and they conjure up a
diverting picture of the anointed youth reading
!The Revised Statutes of Indiana which Lincoln received from
Mr. Turnham were published in 1824. He certainly never saw them

before 1826. They were revised in 1831, and a little later they were
again amended. The original copy which he handled is in existence.

12




PROFESSIONAL ASPIRATIONS

with eager eyes and glowing cheeks the wondrous
words of the Declaration of Independence and
the Constitution of the United States which pref-
aced its pages.

This conception does credit to the imagination,
but it fades under the cold light of facts. IL.ong
before he borrowed Turnham’s famous Statutes,
Lincoln had read at least one history of the
United States, to say mnothing of Parson
Weems’s “Life of Washington.” Possibly he
had never read either the Constitution or the
Declaration in its entirety until the Indiana re-
vision came 1nto his possession; but to claim that
he obtained his first insight into American gov-
ernment, at the age of seventeen, from that vol-
ume, is sacrificing sense to sentiment. More-
over it argues a lamentable ignorance of the wis-
dom dispensed at the country stories, especially
in a community where, to use a common phrase
of the times, “There was a politician on every
stump.”

Jones’s store was the popular forum of Gen-
tryville, and Lincoln had been a constant attend-
ant at all its sessions since he entered his teens.
There he had met and talked with lawyers, lis-

tened to stump-speakers, tried a little oratory
13
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LINCOLN THE LAWYER

himself, and won considerable reputation as a
ready talker among his fellow-townsmen; and
there, most important of all, he had heard of the
doings of the Boonville court, and had kept in
intimate touch with its proceedings.

Life at Gentryville, Indiana, with its dull,
trivial round of hard labor at delving, grubbing,
corn-shucking, rail-splitting, and the like, could
not have been exhilarating. Doubtless it was a
happy enough life for an easy-going, good-hu-
mored, healthy, growing boy; but he would have
been stupid, indeed, if he had not availed himself
of such amusements as the neighborhood af-
forded, and the one great diversion and intellec-
tual stimulant of the community came through
the sessions of the Boonville court.

Boonville was fully fifteen miles from Gentry-
ville, but people often traveled farther than that
to attend the civil and criminal trials at the
county-seat. Iivery term of the court, of course,
meant a market; and the pioneers looked forward
to the coming of the circuit judge, not only be-
cause it promised entertainment, but also for
business reasons.

The court was their theater, their lecture-plat-

form, their common meeting-place, their center
14 .
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These books, from left to right, are ‘‘ Religious Truth Illustrated from Science—Hitch- ‘
cock; ** Gibben’s Rome,” 4 vols.; ‘ Dictionary of Congress '—Lanman; * Paley’s Works”; ~
** Angell on l.imitations’; “ The Republican Party ’—Sumner, 1860 ; “The Illinois Convey-
ancer,”” and *“A Dictionary of Primary Schools ™ ‘

e

L8

These books, from left to right, are * Journal of the Ilouse of Representatives of the Tenth
General Assembly of Illinois,”” “Life of Black ITawk,”” **Illinois Convention Journal,” *‘ Laws of

Illinois, 1841,” *‘ Revised Statutes, Illinois, 1845,"" ** Law Register, Livingston, 1852,” ** Dean’s i
Medical Jurisprudence,” and * Acts and Resolutions passed at the Thirtieth Congress of the ]
United States, 1848 "’

Books From Abraham Lincoln’s Library
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PROFESSIONAL ASPIRATIONS

of government, and to it they flocked for mental
refreshment and recreation in a holiday spirit.
Entire families would sometimes make the trip,
virtually living in their wagons while the ses-
sion lasted, and the proceedings supplied material
for conversation and discussion long after the
event. Altogether it was a great occasion, and
the court-house was usually full to overflowing.
It is not surprising, then, that young Lincoln
cheerfully trudged to Boonville on foot and sel-
dom missed a trial. There were rare exhibitions
of human nature in the legal combats which he
witnessed in the little log court-house, plenty of
drama and excitement in the clash of the bat-
tling attorneys, and a vast deal of information for
any active mind. There was also grim, earnest,
serious business transacted by the judge and
juries—fascinating, engrossing business; and
doubtless the youthful Lincoln, listening to the
crude legal champions and responding to the
dawning powers within him, mentally matched
himself against them. Surely it must have been
then that his imagination was first quickened and
his ambition vitalized and focussed.
Unfortunately, there are no records of the

Boonville court in existence to-day, but there is
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LINCOLN THEY. LAWYER

evidence that he witnessed at least one hotly con-
tested murder trial within its walls, and we know
that the event made a profound impression on
his mind. The defendant in that case was rep-
resented by one Breckenridge, and the advocate
made such a powerful summing-up for his client
that young Lincoln, with boyish enthusiasm,
sought him out after the verdict to congratulate
him on the speech and its result.

“I felt,” he remarked to Breckenridge in the
White House many years afterward, “that if
I could ever make as good a speech as that, my
soul would be satisfied, for it was the best I had
ever heard.”

Even assuming for the sake of argument,
that this episode occurred after he had perused

the Revised Statutes of Indiana, it ought not to
be difficult to decide which exerted the more
powerful mfluence on his future career—the
flaming eloquence of the backwoods orator or

the lifeless pages of statute law.




. N 8 5 Y

111

TIHIIE PRIMITIVE BENCII AND BAR OF INDIANA

E course the Boonville court-house bore no

resemblance to anything even remotely
suggesting the domed dignity of a modern hall
of justice; but, though no picture of the building
has been preserved, the loss is not important,
for similar structures have been accurately de-
scribed by lawyers who practised in those early
days.

TFor mstance, we know that the first court-
house at Springfield —destined to be the capital
of Illinois—was erected at a cost of forty-two
dollars and fifty cents.! It was built of rough
logs and consisted of one room,—“the jury re-
tiring to any sequestered glade they fancied for
their deliberations,” —and the Indiana courts

were almost as unpretentious. They were either

11t is a significant fact that the jail cost twice as much as the
court-house.

)
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LINCOLN THE LAWYER

frame or log structures, generally divided into
two rooms, the larger serving as a place of trial
and the smaller as clerk’s office, judge’s cham-
bers, and jury-room combined. Atoneend of the
trial-room there was usually a platform three
feet high, and on this was placed the judge’s
bench, a rough board affair capable of seating
three men. In front of this platform stood a
crude plank settee for the lawyers and a small
table for the clerk of the court, and official pri-
vacy was insured for those dignitaries by an im-
provised railing consisting of a long pole fas-
tened to the walls with withes. The rest of the
space was open to the public, and so freely did
it avail itself of the privilege that there was sel-
dom even standing room inside the building,
and seats in the windows were always at a pre-
mium.

One of the circuit prosecuting attorneys of
Indiana who practised during Iincoln’s boyhood
has left a record of his observations at Fall
Creek. “The court was held in a double log
cabin,” he writes; “the grand jury sat upon a
log in the woods, and the foreman signed the
bills of indictment, which I had prepared, upon

his knee. There was not a petit juror that had
20




PRIMITIVE PRACTICE IN INDIANA

shoes on; all wore moccasins and were belted
around the waist and carried side-knives used by
the hunters.”

It must not be inferred from this that only
jurors went armed and caparisoned in this
fashion. In the days when Lincoln haunted the
Boonville courts, everybody, from the judge to
the humblest spectator, wore deer-hide suits and
moccasins of the same material. Indeed, he had
arrived at manhood before clothing of dyed wool
and tow began to be worn, and for a long time
afterward it was only the women who adopted
such garments.

But the judge and juries in buckskin were
shrewd and fearless administrators of justice,
and the lawyers who practised before them were
men of equal caliber. Almost anyone who chose
to do so could follow the profession of the law.!
There were no regular examinations for admis-
sion to the bar, and a license to practice could be
obtained by any applicant of good moral stand-
ing, which was about the only qualification most
of the practitioners lacked, according to one au-

! This is virtually the case in Indiana to-day. See Horner’s an-
notated Indiana Statutes (revision of 1881 supplemented to 1901),
chap. ii, art. 31, sec. 962.

21
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LINCOLN THE LAWYER

thority. If a man was a fluent talker, pugna-
cious, shrewd, and able “to think on his feet,” he
was fully equipped for the duties of the profes-
sion. KEducation was not necessary, and al-
though there were a few advocates in the early
history of Indiana who were fairly well read,
none of them had any pretentions to learning.
Indeed, scholarship would have been lost on the
courts, to say nothing of the juries, for many of
the judges were uneducated, some were almost
illiterate, and none of them well grounded mn
the law or versed in its technicalities.

General Marston Clark was one of the judges
whose portrait has fortunately been preserved.
e was an uneducated, backwoods, muscular six-
footer whose judicial costume was a hunting-
shirt, leather pantaloons, and a fox-skm cap,
with a long queue down his back and who wrote
his name “as large as John ITancock in the Dec-
laration of Independence.” Truly a formidable
figure of a man, and although history reports
that he was “no lawyer,” his conduct of the case
of one John Ford demonstrates that no lawyer
could trifle with him.

This John Ford was arrested for horse-steal-
ing, and his counsel interposed various technical

22




PRIMITIVE PRACTICE IN INDIANA

objections to the indictment on the ground that
the prisoner’s name was John H. Ford, and not
plain John Ford; that there was no value al-
leged for the stolen horse; and, finally, that the
animal was not a horse, but a gelding. All of
these preliminary pleas were overruled by the
court, and the trial proceeded, with the result
that the prisoner was convicted and sentenced
to thirty-nine lashes. Then the defendant’s at-
torney moved for a new trial because there was
no proof that the crime had been committed in
Indiana. Judge Clark was no lawyer, but he
saw the force of this contention, and advised
counsel that he would take the matter under con-
sideration and render his decision within twenty-
four hours. The moment the court adjourned,
however, he ordered the sheriff to see that the
thirty-nine lashes were well laid on, and when
the court reopened next morning, he gravely
took up the unfinished business of the previous
day. He had come to the conclusion, he an-
nounced, that the point raised by Ford’s attor-
ney was well taken and that a new trial must be
granted. But at this juncture the prisoner in-
terposed in his own behalf, protesting that he
knew when he was beaten, and that he had had
23
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LINCOLN THE LAWYER

enough law and desired the court to take no fur-
ther trouble on his account.

Another judge is reported to have quelled a
disturbance in his court by descending from the
bench and thrashing the nearest offenders to a
standstill.

“I don’t know what power the law gives me to
keep order in this court,” he admitted, as he re-
sumed his coat and the bench, “but I know very
well the power God Almighty gave me.”

Little informalities of this sort were not in-
frequent, but they detracted nothing from the
dignity of the courts, though the free-and-easy
proceedings were sometimes astonishing.

“As I entered the court-room,” relates an ob-
server of the Hudson trial, “the judge was sit-
ting on a block, paring his toe-nails, when the
sheriff entered out of breath and informed the
court that he had siz jurors tied up and his dep-
uties were running down the others.”

Apparently jury duty was no more popular
in those days than it is now.

But because these frontier courts and their
presiding officers lacked the formality and de-
corum which a later day demands, it must not be

*See Smith’s “Early Trials in Indiana.”

24




L e i e AP P TS S SR e . S -

PRIMITIVE PRACTICE IN INDIANA

inferred that there was any element of farce or
travesty in the administration of the law. The
surroundings which to-day lend substance and
dignity to courts would not have been tolerated
on the frontier. Formalities would have divested
the proceedings of all meaning and interest
for the people, and made a mummery out of
what was real. 'The pioneers were not peas-
ants who had to be impressed by ceremonials
and awed into a respect for authority. They
were thoughtful, independent men, governing
themselves, and the judges, the courts, and the
laws were of their own making. The idea of a
judge maintaining order with his fists may seem
ludicrous to us; but judicial robes, to say nothing
of mace-bearers, wigs, and canopies, would
have seemed far more laughable to the settlers.
They possessed a natural genius for self-gov-
ernment, recognized the authority of the law,
and they fulfilled it.

In the case of IHudson before referred to,
where the judge was surprised at his toilet and
the jury had to be corralled by sheriff’s deputies,
the defendant, a white man indicted for killing
an Indian, was promptly convicted despite the
fearful prejudice against the redskins which ex-

25
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LINCOLN THE LAWYER

isted among the pioncers—an exhibition of judi-

'l

) cial temperament and regard for duty which
i ; should shame many a jury of to-day.

’ It was among men of this stamp and charac-
ter that Lincoln passed his boyhood, and it was

,_..‘_A.A_v_h
———
et

'i their administration of justice which won his re-
H‘ spect and first encouraged him to think of a
‘s legal career.

1
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IV

LEGAL APPRENTICESHIP

INCOLN had just reached his majority
when his father, who always saw promis-

ing land on the other side of his fence, decided
to migrate from Indiana, and after a long
journey, fraught with all the hardships inciden-
tal to travel in those days, the family reached
Decatur, Macon County, Illnois, in the spring
of 1830. Up to that time the young man had
given his father the entire benefit of his services,
but he had long been anxious to start life on his
own account, and shortly after the new home-
stead was staked out he began to shift for him-
self. Except in the matter of health and
strength, he was poorly equipped to earn his own
living, for he had no education beyond reading,
writing, and ciphering to the rule of three, and
his mental power was still largely undeveloped.
For a year he attempted nothing more ambi-
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LINCOLN THE LAWYER

tious than manual labor, working in the imme-
diate vicinity of his father’s house at odd jobs of
all sorts, including the splitting of several thou-
sand rails destined to become famous in Ameri-
can history.

One of those odd jobs took him to the village
of New Salem, and there he became what the
IFell autobiography calls “a sort of clerk” in
Offutt’s grocery store. The duties of this office
were not very onerous, however, and the young
clerk was soon devoting every spare moment to
his books. People used to meet him trudging
along the country roads, reading as he walked;
customers found him stretched upon the store
counter, absorbed in his books; and his compan-
ions reported that he studied late into the night.
Certainly he was self-educated in the broadest
sense of the term, and it has been truly said that
he “never finished his education. To the night
of his death he was a pupil, a learner, an in-
quirer, a seeker after knowledge, never too
proud to ask questions, never afraid to admit
that he did not know.”

Offutt’s assistant, however, never had the

slightest intention of remaining a clerk, and,

mindful of his ambition to become a lawyer,
28
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he attended a debating club, made up of boys of
the neighborhood, where he had a chance to
“practise polemics,” as he expressed it, and
speedily gained a reputation among his fellows
as a dangerous opponent in argument.

Before the days of this club, however, he had
already demonstrated his ability as a speaker.
Indeed, he had not been long in Illinois before
he had talked down one local orator; and as the
general store was the accepted meeting-place
and center of public opinion in New Salem, he
had unbounded opportunity to exercise his un-
doubted “gift of gab.”

Tt is not prebable that the embryo lawyer ob-
tained much information from the legal lumi-
naries of New Salem, but he attended most of
the trials conducted by Bowling Green, the local
justice of the peace, who is said to have decided
a hog case known as Ferguson v. Kelso by de-
claring that the plaintiff’s witnesses were
“damned liars, the court being well acquainted
with the shoat in question, and knowing it to be-
long to Jack Kelso.” This and other similar
exhibitions of judicial temperament were pos-
sibly responsible for Lincoln’s first bill in the
legislature, which was a measure to restrict the
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jurisdiction of justices of the peace. It could
not have been aimed directly at Bowling Green,’
however, for he and Lincoln were fast friends,
and long before the young student was admitted
to the bar he was allowed to practise in an infor-
mal way before the eccentric justice.

Springfield was only a few miles from New
Salem and there is every reason to believe that
Lincoln attended the sessions of the circuit

raidly e 7

AUTOGRAPH OF BOWLING GREEN

court at the county-seat; but whatever else he
may have done at this time with the definite pur-
pose of preparing himself for his future calling,
he was unquestionably developing those traits
of character which distinguish really great law-
vers from those who are merely successful.

1 The biographies give several different spellings of the judge’s
name, and in them he figures as Bowlin and Bowline as well as
Bowling Green. 'The writer has, however, examined documents on
file in the Illinois courts signed by the justice, who spelled his name
as it appears in the text.
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It 1s a significant fact that in a community
where crime was virtually unknown, where plain,
straightforward dealing was assumed as a mat-
ter of course, and credit was fearlessly asked
and given, Lincoln won an enviable reputation
for mtegrity and honor. In a moral atmo-
sphere of this sort ordinary veracity and fairness
attracted no particular attention. Honesty was
not merely the best policy; it was the rule of life,
and people were expected to be upright and
just with one another. But when a clerk in a
country store walked miles to deliver a few
ounces of tea innocently withheld from a cus-
tomer by an error in the scales, and when he
made a long, hard trip in order to return a few
cents accidentally overpaid him, he was talked
about, and the fact is that “honest Abe” was a
tribute, not a nickname.

To suggest that inflexible integrity is indis-
pensable to the make-up of a great lawyer is, of
course, to challenge the sneer or the smile of the
cynically minded. The jests about honest law-
yers have become classic, and they will forever
continue to delight. Yet, despite the humorist
and the cynic, there is probably no profession in

the world which makes greater demands upon
31
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LINCOLN THE LAWYER

integrity, or presents nicer questions of honor,
or offers wider opportunities for fairness, than

distinguished practitioners have not maintained
i the highest standards of the calling, that most
| ( of them have compromised for monetary or mo-

Ll the profession of the law. The fact that many
L;

;

f mentary success, that a few have actually abused
] their great opportunities, does not in the least
:‘ impeach the proposition that extraordinary in-
1: tegrity, honor, and fairness are the essential
i qualities of a great lawyer. It merely demon-
strates how rare great lawyers are.

| Of course it does not follow that because a
L lawyer is a good, or even a great, man, he must
I be a great, or even a good, lawyer. But one
| thing is certain: no man deserves to be classed as

i a great lawyer who does not fairly exemplify the

I noblest aspirations of his calling. If the number

l of litigations in which a lawyer has been engaged
i be the true test of professional eminence, some of
il the modern “negligence attorneys” must be ad- :
,) mitted to the highest station; if the monetary im-

J portance of their clientage is to count, the legal
' guardians of great corporate interests must out-
rank all who have gone before; if success in the
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courts 1s the ecriterion, Aaron Burr must have
first honors, for he never lost a case.

But if loftier considerations enter into the
question of what constitutes a really great law-
yer,—if it is right to demand something nobler
than advocacy, something broader than com-
mercial aptitude, something more influential
than erudition and more enduring than success,
—then it is proper to insist on personal character
as one of the elements that determine the just
rank of any member of the profession.

No man ever believed in his calling more
thoroughly than T.incoln, and he had no patience
with the much-mouthed charge that honesty was
not compatible with its practice.

“Let mo young man choosing the law for a
calling yield to that popular belief,” he wrote.
“If, in your judgment, you cannot be an honest
lawyer, resolve to be honest without being a
lawyer. Choose some other occupation rather
than one in the choosing of which you do, in ad-
vance, consent to be a knave.”

If the writer of those lines abated anything
of his boyish integrity under the stress of the

workaday duties of the law, his theories in regard
33
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LINCOLN THE LAWYER

to its practice are neither interesting nor instruc-
tive. But if he lived them out and proved them
practical, they are of the first importance, and
they have a direct bearing upon his much-dis-
puted place in the profession.

In etther event, however, it is fair to test Lin-
coln the lawyer by his own standards; to inquire
whether his conduct as a member of the bar con-
formed to the reputation which he earned as a
clerk in Offutt’s store; to compare his profes-
sional ethics with his private principles; to ascer-
tain whether he compromised with his conscience
in the interests of his clients, and to judge his
legal career accordingly.

34




v

LINCOLN’S FIRST ARGUMENT AND HIS EARLY
ATTITUDE TOWARD THE LAW

INCOLN never sought to make himself a
general favorite, and yet he had not been
long in New Salem before he was the most popu-
lar man in the town. Doubtless he possessed, even
in those early years, that power of personal mag-
netism which he afterward exerted so command-
ingly in the courts and upon all sorts and condi-
tions of men. But it is not necessary to insist
upon this to explain his immediate favor with
the New Salemites. He could tell a good story,
make a creditable stump-speech, give an excel-
lent account of himself in contests of strength,
and hold his own against all comers in the daily
debates at the village forum. Moreover, he lis-
tened attentively when other people talked, never
boasted of his physical prowess, and was tol-
erant of all intelligent opinion. His extreme
° 35
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LINCOLN THE LAWYER

popularity with men of his own age is particu-
larly remarkable, however, when we remember
that he neither drank nor smoked; for young
men are apt to regard the use of tobacco and sti-
mulants as essential to good-fellowship and manly
camaraderie, and this was especially true of the
settler days. ILincoln was not, however, a total
abstainer in any strict sense of the words. Ile
did not drink intoxicants because he did not like
them, and he did not smoke for a similar reason.
Judge Douglass once undertook to ridicule
him on this subject.

“What! Are you a temperance man?” he mn-
quired sneeringly.

“No,” drawled Lincoln, with a smile, “I’'m not
a temperance man, but I'm temperate in this, to
wit,—I don’t drink.”™

With his elders the young storekeeper found
favor for a variety of reasons. They soon dis-
covered that he knew more than any of them,
but never presumed upon it; that he was genial
and obliging, always ready to lend a hand at

1 This conversation occurred in the presence of Judge Lawrence
Weldon, who repeated it in an interview with the writer. Judge
Weldon was the last surviving lawyer who traveled the circuit with
Lincoln. [See Foreword.] He died in the spring of 1905, after a
long and useful career on the bench of the United States Court of
Claims in Washington.
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] From a photograph by Rice

Judge Lawrence Weldon







EARLY APTITUDES

anything, from roofing a barn to rocking a baby;
and that he was as reliable in business matters
as he was in neighborly deeds and kindnesses.
But perhaps his most winning quality with
young and old alike was his sincere belief in his
fellow-townsmen and their community. ILocai
pride never had a more buoyant champion than
he. Tor him Sangamon County in general and
New Salem in particular, was <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>