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When the military commission tried Mrs. Surratt
and others for conspiracy and murder, John H. Surratt
‘was in concealment in Cana_/da,; he was afterwards
traced to Italy, and finally captured in Egypt. A
grand jury of the District of Columbia indicted him,
and he has now been brought to trial, after a lapse of
about two years from the conviction and execution
of his mother, under the following

INDICTMENT.

Districr or Conumpia, o wit :
County of Washington. } Qe

The jurors of the United States of America for the
county of Washington aforesaid, upon their oath, pre-
sent that John H. Surratt, late of the county afore-
sald, yeoman, not having the fear of God before his
eyes, but being moved and seduced by the instigation
of the devil, on the fourteenth day of April, in the
vear of our Lord one thousand eight hundred and
sixty-five, with force aud arms, at the county of Wash-
ngton aforesaid, in and upon one Abraham Lincoln,
1 the peace of God and of the said Urited States of
America, then and there being, feloniously, wilfully,
and of his malice aforethought, did make an assault,
and that the said John IL. Surratt, a certain pistol of
the value of ten dollars then and there charged with
gunpowder, and one leaden bullet, which said pistol,
he, the said John H. Surratt, in his right hand, then
and there had and held, then and there feloniously,
wxlfuliy, and of his malice aforethought, did discharge,
and shoot off to, against, and upon the said Abraham
Lincoln ; and that the said John H. Surratt, with the
leaden bullet aforesaid, out of the pistol aforesaid, then
and there, by force of the gunpowder aforesaid, shot
and sent forth, as aforesaid, the aforesaid Abraham
Lincoln, in and upon the loft and posterior side of the

headlof him, the said Abraham Lincoln, then and there
fe_lomopsly, wilfully, and of his malice aforethoughs,
id strike, penetrate, and wound, giving to the said
Abraham Lincolr, then and thers, with the leaden
bullet aforesaid, as aforesaid, so as aforesaid shot, dis- |
charged, and sent forth out of the pistol aforesaid, by
the said John H. Surratt, in and upon the left and pos-
terior side of the head of him, the said Abraham Lin- |

coln, ong mortal wound, of the depth of six inches,
and of the breadth of half an inch, of which said
mortal wound the said Abraham Lincoln, from the said
fourteenth day of April, in the year of our Lord one
thousand eight hundred and sixty-five, until the fif-
teenth day of the same month of April, in the year last
aforesaid, and at the county aforesaid, did languish,
and languishing did live; on which said fifteenth day
of April, in the year last aforesaid, the said Abraham
Lincoln, at the county aforesaid, of the mortal wound
aforesaid, died. And so the jurors dforesaid, upon
their oath aforesaid, do say that the said John H. Sur-
ratt the said Abraham Lincoln, then and there, in
manner and form aforesaid, feloniously, wiltully, and
of. his ma ice aforethought, did kill and murder, against
the form of the statute in such case made and pro-
vidéed, and against the peace and Government of the
said United States of America.

Second Count.—And the jurors aforesaid, upon their
oath aforesaid, do further present, that the said John
H. Surratt and John Wilkes Booth, late of the county
aforesaid, yeomen, not having the fear of God hefore
their eyes, but being moved and seduced by the insti-
gation of the devil, afterwards, to wit, on the said
fourteenth day of April, in the year of our Lord one
thousand eight hundred and sixty-five, with force and
arms, at the county of Washington aforesaid, in and
upon one Abrsham Lineoln,in the peace of God and of
the said United States of America, then and there being,
feloniously, wilfully, and of their malice aforethought,
did make an assault, and that the said John Wilkes
Booth a certain pistol of the value of ten dollars
then and there charged with gunpowder and one leaden
bullet, which said pistol he, the said John Wilkes Booth,
in his right hand then and there had and held, then
and there feloniously, wilfully, and of his malice afore-
thought, did discharge and shoot off to, against, and
upon the said Abraham Lincoln; and that the said John
Wilkes Booth, with the leaden bullet aforesaid, out of
the pistol aforesaid, then and there, by force of the gun-
powder, shot and sent forth, as aforesaid, the aforesaid
Abraham Lincoln in and upon the left and posterior
side of the head of him, the said Abraham Lincoln,
then and there feloniously, wilfully, and of his malice
aforethought, did strike, penetrate, and wound, giving
to the said Abraham Lincoln then and there, with the
leaden bullet aforesaid, as aforesaid, so as aforesaid
shot, discharged, and sent forth out of the pistol afore-
said, by the said John Wilkes Booth, in and upon the
left and posterior side of the head of him, the said
Abraham Lincoln, one mortal wound of the depth of
six inches and of the breadth of half an inch, of which
said mortal wound the said Abraham Lincoln, from the
said fourteenth day of April, in the year of our Lord
one thousand eight hundred and sixty-five, until the
fifteenth day of the same month of April,in the year
last aforesaid, and at the county aforesaid, did languish,
and languishingly did live, on which said fifteenth day
of April, in the year last gforesaid, the said Abraham
Lincoln, at the county aforesaid, of the mortal wound
aforesaid, died, and that the aforesaid John . Surratt
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then and there feloniously, wilfully, and of his malice
aforethought, was present, aiding, helping, and abet-

ting, comforting, assisting, and maintaining the said |

TJohn Wilkes Booth in the felony and murder aforesaid,
in manner and form aforesaid to do and commit.

And so the jurors aforesaid, upon their oath afore-
said, do say that the said John Wilkes Booth, and the
caid John Il. Surratt, the said Abrabam Lincoln, then
and there, in manner and foror aforesaid, feloniously,
wilfully, and of their malice aforethought, did kill and
murder, against the form of the statute in such case
made and provided, and against the peace and Govern-
ment of the said United States of America.

Third Count—And the jurors aforesaid, upon their
oath aforesaid, do further present, that the said John
H. Surratt, and John Wilkes Booth, late of the county
aforesaid, yeomen, and David B. Herold, late of the
county aforesaid, yeoman, and George A. Atzerods, late
of the county aforesaid, yeoman, and Lewis Payne, late

of the counly aforesaid, yeoman, and Mary E. Surratt, |

late of the county aforesaid, and others. to the jurors
aforesaid unknown, not having the fear of God before
their eyes, but being moved and seduced Dby the insti-
oation” of the devil, afterwards, to-wit, on the said
fourteenth day of April, in the year of our Lord one
thousand eight hundred and sixty-five, with force and
arms, at the county of Washington aforesaid, in and
upon one Abraham Lincoln, in the peace of God and
of the said United States of America, then and there
being, feloniously, wilfully, and of their malice afore-
thought, did make an assanlt, and that the said John
Wilkes Booth, a certain pistol of the valae of ten.dol-
lars then and there charged with gunpowder and one
leaden bullet, which said pistol he, the said John
Wilkes Booth, in his right hand, then and there had
and held, then and there, feloniously, wilfully, and of
his malice aforethonght, did discharge and shoot off to,
against, and upon the said Abraham-Lincoln ; and that
the said John Wilkes Booth, with the leaden bullet
aforesaid, out of the pistol aforesaid, then and there,
by force of the gunpowder aforesaid, shot and sent
forth as aforesaid, the aforesaid Abraham Lincoln, in
and upon the left and posterior side of the head of him,
the said Abraham Lincoln, then and there feloniously,
wilfully, and of his malice aforethought, did strike,
penetrate, and wound, giving to the said Abraham Lin-
coln, then and there, with the leaden bullet aforesaid,
as aforesaid, so as aforesaid shot, discharged, and sent
forth out of the pistol aforesaid, by the said John
Wilkes Booth, in and upon the left and posterior side
of the head of him, the said Abraham Lincoln, one
mortal wound of the depth of six inches and of the
breadth of half an inch, of which said mortal wound
the said Abraham Lincoln, from the said fourteenth day

of April, in the year of our Lord one thoucand eight |

hundred and sixty-five, until the fifteenth day of the
same month of April, in the year last aforesaid, and at
the county aforesaid, did languish, and languishing
did live, on which said fifteenth day of April, in the
year last aforesaid, the said Abraham Lincoln, at the
county aforesaid, of the mortal wound aforesaid, died ;
and that the aforesaid John H. Surratt, and David E.
Herold, and George A. Atzerodt, and Lewis Payne, and
Mary E. Surratt, and other persons to the jurors afore-
gaid unknown, then and there, feloniously, wilfully,
and of their malice aforethought, were present, aiding,
helping, and abetting, comforting, assisting, and main-
taining the said John Wilkes Booth, the said felony and
murder aforesaid, in manner and form aforesaid, to do
and commit.

And so the jurors aforesaid, upon their oath afore-
said, do say that the said John Wilkes Booth, and the
said John H. Surratt, and the said David E. Herold,
and the said George A. Atzerodt, and the said Lewis
Payne, and the said Mary . Surratt, the said Abra-
ham Lincoln, then and there, in manner and form
aforesaid, feloniously, wilfully, and of their malice
aforethought, did kill and murder, against the form of

| the statute in such case made and provided, and
against the peace and Government of the said United
States of America.
Fourth Count—And the jurors aforesaid, upon their
| oath aforesaid, do further present, that the said John
Wilkes Booth, late of the county aforesaid, and the
said John II. Surratt, late of the county aforesaid, and
the said David E. Herold, late of the county afore-
said, and the said George A. Atzerodt, late of the county
| aforesaid, and the said Lewis Payne, late of the county
aforesaid, and the said Mary E. Surratt, late of the
county aforesaid, together with divers other persons to
the jurors aforesaid unknown, on the said fourteenth
day ‘of April, in the year of our Lord one thousand
eight hundred and sixty-five, at the county of Wash-
ington aforesaid, unlawfully and wickedly did combine,
confederate, and conspire and agree together feloniously
| %o kill and murder one Abraham Lincoln ; and that the
said John Welkes Booth, and the said John H. Surratt,
and the said David E, Herold, and the said George A.
| Atzerodt, and the said Lewis Payne, and the said Mary
T. Surratt, and other persons to the jurors aforesaid
unknown, not having the fear of God before their eyes,
but being moved and seduced by the instigations of the
devil, afterwards, to-wit, on the said fourteenth day
of April, in the year of our Lord one thousand eight
hundred and sixty-five, with force and arms, at the
| county aforesaid, In pursuance of said wicked and un-
| lawful conspiracy in and upon the said Abraham Lin-
coln, in the peace of God and of the said United States,
then and there being, feloniously, wilfully, and of their
malice aforethought, did make an assault; and that the
said John Wilkes Booth, in pursuance of said wicked
and unlawful conspiracy, a certain pistol. of the value
of ten dollars then and there charged with gunpowdet
and one leaden bullet, which said pistol he, the said
John Wilkes Booth,in his right hand then and thereheld,
then and there feloniously, wilfully, and of his malice
aforethought, did discharge and shoot off to, against, and
| upon the said Abraham Lincoln; and that the said John
Wilkes Booth, with the leaden bullet aforesaid, out of
the pistol aforesaid, then and there, by force of the gun-
powder aforesaid, shot and sent forth, as aforesaid, the
aforesaid Abraham Lineoln in and upon the left and
posterior side of the head of him, the said Abraham
Lincoln, then and there, feloniously, wilfully, and of his
malice aforethought, did strike, penetrate, and wound,
giving to the said Abrabam Lincoln, then and there,
with the leaden bullet aforesaid, as aforesaid, so a3
aforesaid shot, discharged, and sent forth out of the pis-
tol aforesaid, by the said John Wilkes Booth, in and
upon the left and posterior side of the head of him, the
said Abraham Lincoln, one mortal woundrof the depth
of six inches and of the breadth of half an inch, *of
which said mortal wound the said Abraham Lincoln,
from the said fourteenth day of April, in the year of
our Tord one thousand eight hundred and sixty-five,
until the fifteenth day of thesame month of April, in the
year last aforesaid, and at the county aforesaid, did lan-
%uish, and languishing did live, on which said fifteenth
ay of April, in the year last aforesaid, the said Abra-
ham Lincoln, at the county aforesaid, of the mortal
wound aforesaid, died, and that the aforesaid John H.
Surrait, and the aforesaid David . Herold, and the
aforesaid George A. Atzerods, and the aforesaid Lewis
Payne, and the aforesaid Mary E. Surratt, then and
there, in pursuance of said wicked and unlawfal con-
spiracy, feloniously, wilfully, and of their malice afore-
thought, were present, aiding, helping, and abetting,
comforting, assisting, and maintaining the said John
Wilkes Booth, the felony and murder aforesaid, in man-
ner and form aforesaid, to do and commit.

And the jurors aforesaid, upon their oath aforesaid,
do say that the said John Wilkes Booth, and the said
John H. Surratt, and the said David T. Herold, and
the said George A. Atzerodt, and the said Lewis Payne,
and the said Mary E. Surratt, the said Abraham Lin-
coln, then and there, in manner and form aforesaid,
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feloniously, wilfully, and of their malice aforethought,
&id kill and murder, against the form of the statute in
such case made and provided, and against the peace
and Government of the said United States of America.

E. 0. CARRINGTON,
U. 8. Attorney for the District of Columbia.

Copy test: %
%}’ J. ME1cs, Clerk.

COUNSEL FOR THE PROSECUTION.

B. C. CarriNaroN, Esq., District Attorney.

NaroanieL WriLsoN, Hsq., Assistant District Attor-
ney. e g

TopwArps PIERREPONT, Esq., of New York, specially
retained by the Government.

A. G. RiporE, Esq., formerly M. C. from Ohio.

COUNSEL FOR THE DEFENCE.

Joszpr H. BraDLEY, Sr., Esq.
JoserE H. BRADLEY, Jr., Esq.
Ricuarp T. MERRIOR, Esq.

The prisoner was brought into court by the marshal,
David 8. Gooding, Esq., and permitted to occupy a seat
near his counsel.

The court was opened with the usual formalities.
The regular jurors were called, and all but four an-
swered to their names.

Judge FISHER. Gentlemen, are you ready now
to proceed with the trial of John H. Surratt, the pris-
oner ab the bar ?

Mr. BRADLEY.

Judge FISHIER.
prisoner ?

Mr. BRADLEY.
been for weeks.

Judge FISHER. Are you ready, Mr. CARRINGTON ?

District Attorney E. C. CARRINGTON. If your
honor please, I am happy to announce that we are
ready to engage in the trial of John H. Surratt,
charged with the murder of Abraham Lincoln, late
President of the United States, on the 14th of April,
1865. Before we proceed, however, to empanel a jury,
we desire to submit a motion to the court, which we
have reduced to writing, and which I will now proceed
to read to your honor:

IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.
The United States vs. John H. Surratt. Indictment—Murder.

And now at this day, to-wit, on the 10th day of June, A, D. 1867,
come the United States and the said John II. Surratt, by their
respective attorneys, and the jurors of the jury empanecled and
summoned also comne; and hereupon the said United States, by their
attorney, challenge the array of the said panel, because he saith
that the said jurors composing said panel were not drawn according
to law, and that the names from which said jurors were drawn,
were not selected according to law; wherefore he prays judgment,
and that the said panel may be quashed.

This motion, if your honor please, is sustained by an
affidavit which I hold in my hand, and which, with the
%ermission of the court, I will now proceed to read.

/e hardly think, after the reading of this affidavit,
that it will be necessary to offer any oral testimony :

Districr oF CoLUMEIA, B 7

County of Washingt(m,} tofuiztis
Be it remembered, that on this 7th day of June, A. D. 1867, before
th_e s.ubscriber; a Justice of the Peace in and for the county afore-
8aid, in the District aforesaid, personally appeared Samuel E. Doug-
lass, who, being first duly sworn, deposes and says, that in themonths
of January and February, A. D. 1867, he was register of Wash-
Ington city, in the District aforesaid; that about the 1st day of Feb-
Tuary, in said year, this affiant deposited in the box required to be
keptin the office of the clerk of the Supreme Court of the District
of Columbia, four hundred names, (each name being written on a
Separate piece of paper, and each paper being carefully rolled up and
tied,) as apart of the names from which jurors were to be selected
under the provisions of the act of Congress of June 16, 1862; that at
the same time the clerk of the Levy Court deposited forty names,
411)11(1 the clerk of Georgetown deposited eighty names in said jury
0X ; that the names deposited by this affiant were selected by him
partly from the poll-lists of Washington city, and parily from the
names of citizens who he thought well qualified to serve as jury-
men; that the names of the persons so selected by this affiant as
teglst()!' were not communicated by him to the clerk of George-
t“l‘r‘\m,‘ or the clerk of the Levy Court, nor did they at any time know
txm il}lﬂlos selected by this affiant, nor did this affiant know at any
; hl) he names of those selected by the said clerk of Georgetown,
or by the clerk of the Levy Court; that tho names having been

The Government answers first.
Are you ready on the part of the

The prisoner is ready, and has

deposited as aforesaid, the box was returned to the clerk of the 8-
preme Court of the District of Columbia, and Ly the said clerk
sealed, as this affiant believes, in the presence of this afliant; tl

the petit jurors for the March term of the Criminal Court, 1867, were
selected or drawn from the names deposited in the said box on said
Ist day of February,and were drawn by the clerk of Georgetown, asg

| this affiant recollects and believes; that the names were deposited

in the manner hereinbefore stated, and in no other way; and that if
it appears that any of the names for Washington city, deposited as
aforesaid, are in the handwriting of any person other than this
afflant or his clerk, then the same were deposited without the
knowledge or consent of this affiant; and, further, this affiant says
that the paper or papers containing the names of those whose names
were written on said four hundred pieces of paper and deposited as
aforesaid, he cannot now find, although he has made diligent search
for the same. SAMUEL E. DOUGLASS.

Subscribed and sworn to before me this 7th day of June, A. D.1867.

CHARLES WALLER, J. P.

Judge FISHER. Will you read that part of the
affidavit again that speaks of the handwriting of the
affiant ?

Mr. CARRINGTON. Yes, sir.

“That the names were deposited in the manner hercinbefore
stated, and in no other way; and thatif it appears that any of the
names for Washington city, deposited as aloresaid, are in the hand-
writing of any other person than the said aftiant or his clerk, then
the same were deposited without the knowledge or consent of this
affiant.”

Is that all you desire?

Judge FISHER. That is all. Are there any of
those names which are not in the handwriting of Mr.
Douglass?

Mr. CARRINGTON. If your honor please, we can
state the points on which we rely. We expect to satisfy
your honor that the law has not been complied with,
and that a verdict rendered by this jury would be en-
tirely illegal, and therefore it would be idle to proceed
to trial with the present panel. I call your honor’s at-
tention to the act of June 16, 1862, 12 Statutes at Large,
page 428. I will proceed to read the sections of the act
which we think necessary to elucidate the propositions
which we propose to submit, and then I will state more
clearly the objections which we submit to the considera-
tion of your honor. The act is entitled *“ An act pro-
viding for the selection of jurors to serve in the several
courts in the District of Columbia.” I will read first
all down to the sixth section, and then I will read the
eleventh :

“RBe it enacted by the Senate and House of Representatives of the
United States in Congress assembled, That it shall be the duty of the
register of Washington city, and of the respective clerks of the city
of Georgetown and the Levy Court of Washington county, in the
District of Columbia, within one month after the passage of this act,
and on or before the first day of February in each year thereafter,
to make a list of such of the white male citizens, tax-payers, resid-
ing within their respective jurisdictions, as they shall judge best
qualified to serve as jurors in the courts of the said District, in which
lists may be included, in the discretion of the officer making the
same, the names of such qualified persons as were on the list of the
previous year, but did not serve ag jurors, and the lists thus made by
the register and clerks aforesaid shall be kept by them respectively,
and be delivered over to their successors in office.

“8r0, 2. And be it further enacted, That the officers aforesaid shall
select from the list of the register of Washington city the names of
four hundred persons ”— v

Observe the language, if your honor please, to which
Ishall hereafter call your attention more particularly—

“from that of the clerk of Georgetown eighty persons, and from that
of the clerk of the Levy Court forty persons, which proportion, after
the year 1863, may be varied from year to year, according to the in-
crease or decrease of population in the respective jurisdictions, by
order of the judges of the Circuit Court of Washington county.

“8E0. 3. And be it further enacted, That the mayors of the cities
of Washington and Georgetown, all salaried officers,” &c.

That sectien is not material. It speaks of the per-
sons who are exempt from jury duty. I now proceed
to read the fourth section, which provides the manner
in which the names shall be deposited in the box:

«8Ec, 4. And be it further enacted, That tho names selected from
gaid lists shall be written on separate and similar pieces of papor,
which shall be so folded or rolled up, that the names cannot be seen,
and placed in a box, to be provided by the register and clerks afore-
said, which box shall be sealed, and, after being thoroughly sl}aken,
shall bo delivered to the clerk of the Circuit Court of Washington
county for safe-keeping.”

The fifth section provides in what manner the jurors
so summoned shall be drawn :

“SEQ. 5. And be it further enuvcfed, That the sald register and
clerks, and the clerk of the Circuit Court, shall, at least ten days be-
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fore the commencement of cach term of the Circuit or of the Crim-
inal Court, meet at the City ITall in Washington city, and then and
there the clerk of the Circuit Court shall publicly break the seal of
said box,and proceed to draw therefrom the names of §0 many per-
sons as are required; and if the jury about to be drawn is intended
for service in the Criminal Court, the twenty-three persons whose
names shall be first drawn shall constitute the grand jury; and the
twenty-six persons whose namesshall next be drawn shall constitute
the petit jury for that term; but in a capital case, where the said
panel shall have been exhausted by reason of challenge or other-
wise, the court before whom such capital case is pending may, in its
discretion, order additional names to be drawn; and if all the names
in the box shall have been drawn out and no jury found, the court
may order the marshal to summon talesmen until a jury shall be
found,” &c. - .

Now, I beg leave to call your honor’s attention to
the eleventh section, which 1s the only remaining one
bearing upon this case:

“SEc. 11. And be ¢ further enacted, That the names on the lists
specified in the second section of this act shall be selected, as near
as may be, from among the citizens of the several wards of the cities
of Washington and Georgetown, and the three divisions of the county
of Washington, ontside the limits of said cities, formed by the
Eastern Branch of the Potomac river and Rock creek, in proportion
to the number of .taxable inhabitants residing in said wards and dis-
tricts, respectively.”

If your honor please, we submit the four following
propositions : First, that the jurors constituting this
panel were not selected in the manner required by the
act of Congress to which the attention of your honor
has been called ; secondly, that the jurors were not
drawn in the manner required by this act of Congress ;
thirdly, that the offisers have failed to preserve and
perpetuate, as required by this act, the lists which they
are required by the act to prepare and reduce to writing
and safely keep and hand over to their successors in
office ; and, in the fourth place, that the box has not
been sealed, as is required by the act of Congress to
which your attention has been called.

Mr. BRADLEY. Is that in your afidavit, that the
box was not segled ?

Mr. CARRINGTON. I think so.

Mr. BRADLEY. Tt did not strike my attention.

Mr. CARRINGTON. The affidavit will speak for
itself.

Now, if your honor please, in regard to the first
proposition you will find that the law requires that the
jurors who are to serve either in the Circuit or the
Oriminal Court for the District of Columbia shall be se-
lected by the three officers—a very good name I have
heard applied to them—constituting a board for that
purpose. Congress evidently did not intend to leave
the selection of jurors to any one officer or any one
person, bub in so many words it charges the duty of
selecting the jury upon these three officers, the regis-
ter of the city of Washington, the clerk of George-
town, and the clerk of the Levy Court of Washington
county. Your honor understands the mode in which
it is done. The register of the city of Washington
makes out & list of four hundred persons whom he, in
the exercise of his discretion, shall think best qualified
to serve as jurors; the clerk of Georgetown makes out
a list of eighty; the clerk of the Levy Court makes
out a list of forty; and from these three lists, thus pre-
pared by these officers by their joint action, the jurors
are selected.

Now, let us see, if your honor please, whether this
requirement of the law has been complied with. Your
honor will observe, from the testimony of Mr. Doug-
lass—and surely there is no more faithful and intelli-
gent officer, but he may have misapprehended this law
—he swears that he selected four hundred names, wrote
them down upon separate pieces of paper, and depos-
ited them in the box, without communicating them to
the clerk of the Levy Court and to the clerk of George-
town, with whom the law requires him to co-operate
in making the selection. In other words, according to
the testimony of Mr. Douglass, he has selected four
hundred jurors to serve, and in this selection neither
the clerk of the Levy Court nor the clerk of George-
town had any voice. It is the act, then, of one man,
which the law requires should be the act of three men,

and very properly, if your honor please. You will |

observe, from the language of this act, that it was the
intention of the national legislature that the impor-
tant duty of selecting the persons who should represent
the community in the administration of justice should
be the joint action of three officers, and they were un-
willing to intrust it exclusively to the discretion of a
singlgofficer. And yet this discretion—and your honor
will pardon me if I am diffusive in malking these re-
marks, but your attention has never been called to it
before—this discretion, lodged in three officers, has been
exercised by one, and, according to his affidavis, the
same mistake was committed by the other two officers.
Mr. Laird, the clerk of Georgetown, selects eighty per-
sons; Mr. Callan, the clerk of the Levy Court, selects
forty; and the case is presented to your honor of four
hundred jurors selected by one man, eighty jurors se-
lected by another man, and forty jurors selected by.a
third man, when the law distinctly requires that it
should be the joint action of all. If this affidavit is
worthy of your confidence, this is a fatal objection to
the present panel.

But again, may it please your honor, the section to
which I particularly called your attention specifies
distinctly how these jurors shall be drawn. Con-
gress has thought proper to provide that jurors, who
are charged with the highest and most solemn duty,
who are intrusted with the lives and liberties of their
fellow-citizens, should be selected by one board and
drawn by another officer. But how is it in this case?
One of the men who selected a portion of the jurors,
according to the testimony of Mr. Douglass, assumes
to discharge the duty which is devolved by law upon
the clerk of the Circuit Court. He selects and then
draws. The clerk of Georgetown selects eighty jurors,
and then draws them all; but the law says the three
officers to whom your honor’s attention has been called
shall select, and the clerk of the Circuit Court shall
draw. It is not necessary that I should detain your
honor further on that point. It is conclusive.

Again, in the discharge of this important duty, Con-
gress has very wisely provided for all the details that
may strike your honor at first blush to be unimpor-
tant; but upon a moment’s reflection you will see that
they are not so. Congress having provided how these
jurors should be selected, how these names should be
deposited, declares how this seal is to be broken, desig-
nates the officer by whom it is to be broken, and when
and where it is to be done. We submit that this im-
portant requirement of the law has not been complied
with by the officers charged with this important duty.
These three points are fatal.

Again, if your honor please, Congress has thought it
proper that the foundation of the action of these offi-
cers should be preserved and perpetuated, and very
wisely. Congress has provided that the officers charged
with this important duty, and invested, as your honor
observes, from the language of the act, with a discre-
tion, shall preserve and perpetuate the testimony, or
rather the lists of the names from which they made
their selection ; and why ?

Mr. PIERREPONT. No list was ever made in this

case.

Mr. CARRINGTON. Exactly. The law requires,
not only that they should make lists, but that they
should preserve and perpetuate them and hand them
over to their successors in office ; and why ? In order
that, if they failed, either from misapprehension or mis-
take, or for any other reason, properly to discharge
this important duty, the court, having a supervisory
power aver their action, might correct it. But if they
failed to reduce these names to writing, if they failed
to preserve and perpetuate them, if they cannot now,
when called upon, submit them to the inspection and
examination of your honor, how can this court, charged
by the law of the land with a power over the discre-
tion intrusted to these officers, discharge it§ duty ?
These lists were never made according to the affidavit;
at least there is no certainty of them. They are not
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produced. It is fatal then, first, because the prelimi-
nary step required by the act of Congress to be taken
by these officers has not _been taken; and again, be-
cause your honor cannot be advised from these lists of
the selections which were really made ; and therefore,
if in point of fact there should have been either fraud
or partiality, (which we do not charge in this case,) or
misapprehension of the law, it wouId.be impossible for
your honor to discharge that supervisory duty which
is clearly incumbent upon every court in the adminis-
tration of justice.

I do not know that it is necessary that I should de-
tain your honor any further. We think these objec-
tions are fatal. But it is proper for me to state that
the object of this motion is not delay. We are ready
and anxious for a trial, and may I be pardoned for
saying here, sir, that never, at any stage of this case,
have we been disposed to delay it any longer than we
thought necessary to the cause of truth and justice.
We are ready now; but we want a jury summoned
according to law, so that no objections can be made,
either by the Government or the accused, whatever
may be the event of this most important and solemn
trial.

To show your honor that there need be no delay, I
will call your attention to the fifth section of the act
which gives the court plenary power to proceed at once,
if there has been an informality in the selection of the
jurors by the officers charged with that duty or for any
cause, or if for any reason we cannot proceed with the
trial, to order the marshal to summon talesmen at once.
Let me read it :

“But in a capital case, where the said panel shall have been ex-
hausted by reason of challenge or otherwise, the Court before whom
such capital ease is pending may, in its discretion, order additional
names to be drawn; and if all of the names in the box shall have
been drawn out and no jury found, the Court may order the marshal
to summon talesmen, until a jury shall be found.”

That is what we ask your honor now to do. I have
authorities here on the subject, but I hardly think it
necessary to present them.

Judge FISHER. Does that go to the entire panel ?

Mr. CARRINGTON. Yes, sir; but sugely, the act
does not take away—whether it said so in so many
words or nol—the right we have of challenging an
array, when the jury has not been gummoned in con-
formity to law.

Mr. BRADLEY. May it please your honor, before
we proceed with the discussion of the questiong raised
on this motion and afidavit, I begleave to suggest that
Mzr. Douglass, if quite convenient, be brought in and
examined by the Court, to see what the state of facts
18. I am not advised until this moment, that the offi-
cers have in this case departed from the mode of pre-
paring and drawing a jury, from the year 1862 to this
time. I take it for granted that they have pursued the
same course all the way through, and I should be very
glad to have an opportunity to cross-examine the wit-
ness. T see that the affidavit is in the handwriting of
Mr. Wilson. I should like to have Mr. Douglass
brought in and examined as to particulars, so that we
may ascertain the facts before we attempt to apply the
law to the particular case. If your honor will direet
that Mr. Douglass be brought into Court, we can ex-
amine him in a few moments.

Mr. PIERREPONT. We do not see how there can
be any objection to that, if your honor sees fit. We
think it is very proper.

Judge FISHER. Do I understand you, Mr. CAz-
RINGTON and Mr,PIERREPONT, to agree to the oral ex-
amination of Mr. Douglass ?

Mr. PIERREPONT. I know nothing about what s
the custom here, your honor. Whatever is right and
fair, T want done’in this case. I know nothing about
~the customs here. If such is-the custom, we assent to
1. If such is not the custom, we do not. I am quite
bnacquainted with what is the custom and the mode
here. - T know that where I practice the custom is to
bring an affidavit before the Court where there is a

motion. Whether there is a different custom here, I
do not know. -

Judge FISHER. I cannot speak as to what the
custom has been here except for four years back, and
there has been no custom at all in that time, because
no case of this sort has ever presented itself to this
Court. I understand from Mr. Middleton, who has
been deputy clerk here for a long time, that no similar
case to this has ever occurred unger his observation. I
suppose, though, that it is like the case of a motion to
change the venue in a case where the motion is grounded
on an affidavil or affidavits, and oral examinations are
not the custom in such cases. I have never seen any
case of this sort myself, in any of my practice. It 18
right that everything on which the Court decides a
question of this sort should appear on the record, and
for that reason, I presume the law required that mo-
tions of this kind should be grounded upon written
testimony.

Mr. BRADLEY. That objection will be obviated if
the reporters here take down the affidavit of the party.
It will be an examination and cross-examination in
open Court, and the affidavit will appear from the re-
porters’ notes in writing out, so that it will be testi-
mony in writing preserved among the records of the
court. I am not aware of any case in my experience
of this kind. We raised the question once many years
ago, and it was disposed of without any examination
into the facts. That was a challenge of the array by
the prisoner. It was disposed of without any examina-
tion into the facts, so far as my memory serves me, and
the case went on. But we desire to have spread upon
the record all the facts in this case, and what construc-
tion this law has received, and how it has been inter-
preted and carried out since its passage to this day. I
think we can prove very clearly that in this instance
these officers have'followed the uniform practice since
the passage of the act of June, 1862. How far that
may tend fowards the construction of the law is another
question, when we come to ascertain what the facts are.
We propose to put on record the history of the action
under this law.

Mr. PIERREPONT. Isuppose your honor, if that is
the case, and probably it is the proper way, as the
learned counsel suggests, that it must be put upon record
thatit may be a precedent for the future, then, of course,
it is proper to have it by affidavit, and to have it filed,
and the District Attorney and myself, on consultation,
think we shall have to ask it to be so, on the theory
that it is to be preserved as part of the record, and the
reasons suggested seem to be very good; therefore we
shall ask that it be by affidavit. p

Mr. BRADLEY. And in that view, if your honor
please, I desire the affidavit made in open court, in the
presence of the Court, taken down by the reporters,
with an opportunity to the opposite side to cross-examine
the witness. It can be done very rapidly, and that is
entirely within the control of the Court—evidence ad-
dressed to the court. :

Mr. PIERREPONT. (After consultation with the Dis-
trict Attorney) If your honor please, upon the sugges-
tion of counsel that it be taken down here in the pres-
ence of the court, and become a formal affidavit, that if
may become a part of the files of the court, we consent
to that course. :

Samuern E. Doucrass called and sworn.

Mr. CARRINGTON. If your honor please, it is bub
fair to Mr. Douglass that he should see the affidavit and
read it.

The afidavit was handed to Mr. Douglass, and ex-
amined and read by him.

By Mr. BrADLEY:

Q. How long have you been register of Washington
city ?

K. Since 1861; the first of July, 1861.
Q. Then you were register at the time {)f the' passage
of the act of 1862, providing for the drawing of J}lrorn?




6—47

THE REPORTER.

62

A. Yes, sir.

Q. State whether, in drawing this list of jurors, you
pursued any new practice, or pursued the old one?

A. The old practice, the same course that I had al-
ways pursued 1n selecting jurors; placing their names
on slips of paper and putting them in the box.

Q. From the time of the passage of the act?

A. Yes, sir; from the time of the passage of the act,
from the first jury we fixed up after the passage of the
act.

Q. Do you recollect whether or not, shortly after the
passage of that act, the Register of the city of Wash-
mngton, the clerk of Georgetown, and the clerk of the
Levy Court, did or not take advice of the judges of the
Circuit Court as to the mode of discharging their duties?

Mr. PIERREPONT. Waita moment. That question
Ishould not suppose to be proper. We object to it, and
your honor will rule upon it.

Judge FISHER. I cannot see myself that that has
any relevancy to the matter before the court.

Mr. BRADLEY. It might be relevant to this ex-
tent, if the Court please : if the court then having juris-
diction, immediately after the passage of the act con-
strued that act, and these officers acted in pursuance of
that construction, and have since that time followed
the same, and have done now as they were advised by
that court to do, then it might have some effect per-
haps.

l\&r. PIERREPONT. But the records of the court must
determine its decisions, and not the recollections of a
witness.

Mr. BRADLEY. Thatisall very true. The records
of the court must show in a case between parties; but
outside of the records of the court, not in a judicial
proceeding, in a case in which it would be competent
for judges to advise the persons to select jurors, it
might be competent for us.

Judge FISILER. I suppose you are directing your
inquiry, Mr. BRADLEY, to some opinion extra judicial,
which was given by one or more judges of the Circuit
Court. TIs that the idea?

Mr. BRADLEY. By all three of them, sitting in
court, not in a case pending before them, and therefore
exira judicial to that extent. :

Judge FISHER. Of course it would have no bind-
ing force.

Mr. BRADLEY. I do not understand that it
would have binding effect. I simply want to get the
opinion those gentlemen entertained at the time of the
passage of the act. It is not binding, nor would it, if
judicially announced on the bench, control yourhonor’s
decision on the same question.

Mr. PIERREPONT. It cannot be proper evidence,
then, in any shape.

Judge FISHER. I do not see that it has any rele-
vaney. If it were objected to from the other side, I
should have to rule it out.

Mr. BRADLISY. Of course I do not press it. Ido
not know that it is necessary at all in any shape.

Examination resumed by Mr. BRADLEY :

Q. T understand then, Mr. Douglass, that in drawing
the jurors for the present term of the Criminal Court,
you made out your list of four hundred tax-payers of
the city of Washington that youn thought fit for jurors ?

A. 1 really do not know that they were all tax-
payers ?

Q. Were you not limited to the list of tax-payers ?

A. Not that I was aware of. )

Mr. CARRINGTON. The act says that.

Mr. BRADLEY. The act says tax-payers.

Mr. PIERREPONT. But he did not know it.

The WITNESS. I did not look into the iax books
in the Collector’s office, to ascertain whether they were
all tax-payers or not.

Q. Have you any recollection of putting any one on
the list who was not a tax-payer ?

A. I bave not.

Q. That list, thus made out, four bundred in num- !

ber, you afterwards wrote on little slips of paper, each
name ?

A. Yes, sir. .

Q. And rolled them up, and depcsited them in the
box, withount consultation with the clerk of Georgetown
and the clerk of the Levy Court?

A. They were all present, but we each deposited our
quota in the box. They were all present, Mr. Callan,
Mr. Laird, and myself.

Q. But neither of them saw your list?

A. No, sir.

Q. Nor did you see theirs ?

A. No, sir.

Q. I understand you to say that Mr. Laird brought
in a list of eighty, and Mr. Callan a list of forty ?

A. Yes, siv; I think that is the number the law re-
quires—Mr. Callan forty, and Mr. Laird eighty.

Q. Were they already rolled up?

A. Yes, sir.

Q. And each of you deposited the number required
by law—you four hundred, the other eighty, and the

other forty, in this box ?

A. Yes, sir.

Q. At the same time?

A. Yes, sir; at the same time.

Q. In the presence of each other ?

A, Yes, sir.

. And that has been the uniform mode of executing
that law since it was passed ?

A. Yes, sir; it has been.

By Mr. PIERREPONT:

Q. Mr. Donglass, you did not see the names of those
that the clerk of Georgetown deposited, if I understand

ou?
¥ A. No, sir; they were rolled and tied up.

Q. And you did not see any name that the other
clerk deposited ?

A. No, sir.

Q. And they did not see the names that you de-
posited ?

A. No, sir.

Q. Were those that they deposited tax-payers?

A. T do not kmow.

Q. Were those that you deposited tax-payers ?

A. I am not certain; some of them may not have
been tax-payers.

Mr. MERRICK. The counsel asked Mr. Douglass
whether he saw the list that was presented by the
officer of the corporation of Georgetown, and whether
that officer saw the list that was presented by Mr.
Douglass. It is to that inquiry that I desire to make
an objection, and suggest to your honor its inadmissa-
bility upon this ground: Mr. Douglass testifies that
these three officers were present, and together engaged
in discharging the duty which the counsel upon the
other side maintain devolved upon the three con-
jointly. As I understand, their position is that the
act vested a sort of judicial or discretionary power in
the three which one could not exercise without the co-
operation of the other two, and that, as the power was
exercised by one without the co-operation of the other
two, it was improperly exercised, and therefore vitiates
the act done. Now, the officer for the city of Washing-
ton on the stand testifies that when this duty was dis-
charged, it was discharged by the three; thatthe three
were together, and the three together deposited certain
names in the box, in which, according tec law, they were
to be deposited, and from which they were to be drawn.
Now I submit to your honor, that it Is not competent
for the counsel to go back and ascertain from one of
the parties how far they exercised judgment or discre-
tion. They were present, acting together, presumed to
have been acting conjoinfly, and the act being done in
the presence of allis, according to law, as a presump-
tion of law, the act of all, under the statute, and it is
not competent for the counsel to go behind the doing
of the act thus done conjointly by the three combined,
and ascertain, what part of the judgment of each indi-
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vidual entered into the execution of the act. It is
enough that they were present at the doing of the act,
and the act was done.

Mr. PIERREPONT. My learned friend seems to
be arguing now the general proposition. If he con-
fines his argument to the questions I have put to the
witness, that is one thing. I am not at this stage,
nutil the evidence is before your honor, intending to
argue the general proposition, and do not propose to
argue it upon this question. I have not finished the
examination of the witness. I was interrupted for the
purpose of objecting to the evidence. My question
was as to the mode in which the jurors’ names were

ut in the box, which he has answered. Now, I under-
stand that the gentleman substantially moves to strike
it out; he objects to the evidence.

Mr. MERRICK. If the counsel will allow me for
a single moment, he understands correctly my position.
I did not interpose my objection at an earlier moment,
because my associate was engaged and I had not an
opportunity of consulting him.

Mr. PIERREPONT. T deem it in time.
objecting on the ground of time.

Mr. MERRICK. I object to the testimony, and am
not arguing the general proposition.

Mr. PIERREPONT. My learned friend seemed,
perhaps inadvertently, to run, I thought, into the gen-
eral proposition. Now, the question as to the mode in
which these jurors were empaneled, surely is a proper
question, I think. I do not think it needs debate.” I
think your honor will not require it to be debated.

Judge FISHER. T can see no impropriety in the
questions which you put, Mr. PizrrEront. The ques-
tion which is addressed to the court is as to whether
these parties, upon whom the law devolved this duty
of selecting the five hundred and twenty names that
were to go into the general jury-box, acted together or
acted in their individual and separate capacity. That
1s the question which you are now inquiring 1nto, and
one which the court is to pass upon in order to ascer-
tain whether the jury has been correctly drawn or not,
andtany question of that sort, of course, must be rele-
vant.

Mr. PTERREPONT. I will them proceed with one
or two other questions.

Examination resumed by Mr. PIERREPONT :

Q. Mr. Douglass, you have just read over y'our affi-
davit?

A, Yes, sir.

Q. What do you say to the court as to its being true?

A. Tt is true.

Mr. BRADLEY. There is one single question I for-
8ot to ask in regard to a portion of that afidavit. It
18 said in that affidavit that you have searched for the
list made out by you. State to the court whether, in
point of fact, you did make out such a list and put it
away for preservation.

A. 1 think T did. Imade it out, dividing the wards
upon sheets of foolscap, dividing the city as nearly as
I could with the number of names, made them oub on
sheets of foolscap, and then copied them on these slips
of paper at my office.

Q. You did make out such a list, and have searched
for it and cannot produce it?

A. Yes, sir. I may in the course of the day. I did
not find it the other evening when I looked for it.

Q. ““ That the paper or papers containing the names
of those whose names wers written on said four hundred
Pleces of paperand deposited as aforesaid, he cannot now
find, gxlthnugh he has made diligent search for the
same.”  He does not state in point of fact that he had
any recollection of haying made such a list. You do
say that you made such a list of that kind and have
searched for it?

A. Yes, sir.

By Mr. Prereeroxe:

7 . . .
Q‘. You say a “paper or papers” in this affidavit.
© You mean that yow made memoranda?

I am not

A. That is what they were, on separate pieces of
paper, the first ward on one, the second ward on an-
other, and so on.

Q. But these separate pieces of paper you did not
show to these other gentlemen ?

A. Oh, no. No papers were brought into the court-
room except the ballots.

Q. It has not even been your habit to preserve these

apers ?

A. We.laid them aside in the office.
erally done so.

Q. But not all of them ?

A. We always made them out and laid them aside.

Q. But you do not know what you have done with
them?

A. We laid them aside there. There are a vast num-
ber of old papers there.

Judge FISHER. What the witness has testified
may be read over to him.

Mr. PILRREPONT. That can be done after it is
written out. If there is to be an argument on this
question, I suppose it is in order now. If this motion
prevails, then we want to ask the court to direct the
marshal to summon a jury.

Mr. BRADLEY. To that I should object. I beg
leave to suggest to your honor that this motion has
taken us entively by surprise. We have relied upon
the uniform practice in the execution of this law from
the time of its passage. We have had no reason or
disppsition to look into the particular jurors in this
particular case, more especially as more than one per-
son has been upon trial for life during the present
term of this court and before this very jury. I do
not know that there were any convictions, but there
were certainly capital trials.

Mr. CARRINGTON. Only one, I think.

Mr. BRADLEY. Mr. CARRINGTON says there was
only one. One is quite enough. The motion takes us
entirely by surprise. We come prepared to try this
case. A grave question lies at the bottom of this mo-
tion, if the court please, whether or not if your honor
should be of opinion with the counsel on the other
side, that the jurors have not been properly summnoned,
we cannot go to trial unless the objeciion comes from
the defendant, he having full knowledge of all the
facts ; whether a verdict against him under such circum-
stances would not be just as conclusive as if the jury
had been regularly empaneled. I am perfectly aware
that perhaps the current of decisions is the other way,
and that where life is concerned there can be no waiver
on the part of the accused.” There are, however, two
decisions, and very well-reasoned decisions, supporting
the right of the court to proceed and try and convict
and execute when the prisoner, knowing the facts,
makes no objection. It is with this view that I ask
your honor to indulge us with time to look into these
two questions: first, the construction of the law, and
second, as to the effect which may be produced in the
event of your ruling the questions of law against us
and in favor of the United States; that is to say,
whether it is or not possible for the accused to submit
his case to the jury empaneled, and which has served
duaring this term.

Mr. PIERREPONT. If your honor please, any in-
dulgence that the counsel shall ask that your homor
thinks reasonable we are not disposed to interfere with
in the least. I haveno doubt this motion does take
them by surprise ; but I see from the counsel’s remarks,
which he has already made, that he is quite familiar
with the law on this subject, and I think he is entirely
apprized of the fact that if this jury has been illegally
empaneled, if he should stipulate, and all his asso-
ciates should stipulate, and the prisoner should stipu-
late to abide by the verdict, the verdict would be utterlvy
worthless. You cannot, from great reasons of pl‘lhhc
policy, permit any illegal convietion fot the life of one
of our citizens to stand a moment, if it is not done
strictly in accordance with law, and no stipulation of
counscl or prisoner can relieve it. I believe, if any-

We have gen-




NPT e - =

8—48 THE REPORTER. 64

thing is settled lately, that it is well settled. My

learned friend suggests that he has seen some cases in
which there was some matter looking a little the other
way. I do not know what he alludes to. £

Mr. BRADLEY. I do notthink Isaidso. I think
I said that I had seen cases, and well-reasoned cases,
in which the decision was the other way; and I do
not know the fact—I beg my learned friend to under-
stand—that such a conviction wounld be void in law.
If T did I certainly would not stand up before this
court to controvert 1. What the legal conclusion may
be is the very thing I ask.time to look into.

Mr. PIERREPONT. Certainly, and I do not ob-
ject. I do not say that my learned friend knows it.
I said that it seemed to me, from the remarks which he
made, that he seemed to know it. That secemed to me
80 in my view ; and I certainly, as in some measure
responsible for the advice I may give here to the Gov-
ernment, should have no hesitation in saying, publicly
or privately, or anywhere, that on a verdict brought
in by a jury thus illegally empaneled, no man could
be executed, and no man could suffer any punishment.

Mr. BRADLEY. I should like to know what is to
be done with all those who have been executed.

Mr. PIERREPONT. I was not responsible in those
cases.

Mr. CARRINGTON. If your honor please, my
friend, Mr. BRADLEY, nced not trouble himself about
them, because the only one hung

Mr. BRADLEY. I beg your pardon. It has-been
the uniform practice since the passage of the law, and

ou have hung a dozen men on it. :

Mr. CARRINGTON. Not quite as many as that;
but it is never too late to repent, and I do not want to
hang any more in that way.

Mr. BRADLEY. That is the construction of the

law. It is a very nice question, and although our

friends on the other side are entirely confident upon
it, what has fallen from them already has not by any
means satisfied our minds, and we asly; until to-morrow

. morning to look into that question. Itis avery grave
one, certainly, whether or not, in the five years since
the passage of that act, every man hungunder the judg-
ment of this court was illegally hung.

Mr. PIERREPONT. We have stated that we have |

1o objection to any indulgence that the court may see
fit to grant,.

Mr. CARRINGTON. I concur fully with my friend
and associate, Judge PIERREPONT, in the desire to grant
any indulgence the learned counsel may require that
your honor thinks proper.

Judge FISHER, (to Mr. Brapney.) We will give

ou, then, until to-morrow morning at ten o’clock.

Mr. PIERREPONT. And as it may aid the learned
counsel, we will refer them to Wharton’s American
Criminal Law, in which they will find a great many
cases cited ; and likewise in Chitty.

Mr. BRADLEY. As to the effect of trying by a
jury not properly summoned ?

Mr. PIERREPONT. Yes.

Mr. BRADLEY. T am very much obliged to you,
but you need not trouble yourself about that. The
grave question is the construction of the statute.

The prisoner was remanded to the custody of the
marshal, and the court* adjourned until to-morrow
morning at ten o'clock. :

Second Day.
TuEsDAY, June 11, 1867.

immediate form of the motion did not at that time at-
tract my attention ; but upon looking at it since I find
that it is entirely novel, and there is no precedent to
be found for it, either in the Euglish or American pragc.

tice. The object of such a motion is to present to the |

court facts from which the court can inter whether or
not the jury has been properly summoned, returned,
and empaneled, and it must state facts,and not conclu-
sions of law. I will read it to your honor, and beg to
call the attention of our brothers on the other side to
the fatal defect of form, in order that it may be reme-
died, and the question so presented to the court that we
may have an opportunity to haveit reviewed hereafter
if 1t shall be necessary : ¢

“And now at this day, to wit, the 10th day of June, A. D. 1867,
come the United States and the said John H. Surratt, by their re-
spective attorneys, and the jnrors of the jury empaneled and sum-
moned, and hereupon thesaid United States, by their attorney, chal-
lenge the array of the said panel, because he saith the said jurors
composing the said pane! were not drawn according to law, and that
the names from which said jurors were drawn were not selected ac-
cording to law.”

The facts upon which these propositions rest must
be stated in the motion. They aré traversable, and
upon them an issue may be made. When the facts are
presented, the opposite party may either take issue or
demur. I rige for the purpose of calling the attention
of my brothers to the form of their proceeding, in order
that it may be corrected, and that they shall set out
the facts upon which they rely, if the court is to pass
upon the facts spread upon the record, in the motion
itself, or pleaded- where it is a plea. I have looked
into the English precedents and those in this country,
and I think I state the law with precision: that the
facts upon which they rely, showing the grounds upon
which theéy appeal to the judgment of the court to seb
aside the panel, must be set out wpon the record. Nor
is that supplied by an affidavit, for we could never
take issue upon the affidavit which they have offered,
nor could we demur, and it is the right of the opposite
party either to take issue or demur, as they see fif.
We have looked at this matter, and we have no objec-
tion on our part that the gentlemen may, in this mo-
tion, if they please, instead of saying that the jurors

| comprising the panel were not drawn according to law,

|
|

The court et at ten o’clock a. m., pursuant to ad- |

journment.
Mr. BRADLEY. If the court please, when the mo-

insert the facts appearing upon the face of the affida-
vits which have been filed and the examination of Mr.
Douglass in court. They can incorporate them into it
if they please; but in its present shape, I submit that
it is not admissible for the consideration of the court.

In order that there may be no doubt about this mat-
ter, I refer your honor to the first volume of Water-
man’s Notes of Archbold’s Criminal Practice, page
545. On page 547, top paging, you will find this
note:

“The challenge to the array must be in writing, The People vs.
Doc, 1 Mann, Mich. R., 451. It may be in this form: ¢ And now at
this day,’—

This seems to be the precise form adopted by the
counsel in this case—

“ And now at this day, to wit, on , come as well the afore-
said J. 8., as the aforesaid J. N., by their respective attorneys ; and
the jurors of the jury empaneled, being summoned, also come; and
hereupon the said J. N.challengeth the array of the said panecl;
becauso he saith that [here set forth the matter of challenge with cer-
tainty and precision;] and this be is veady to verify. Wherefore he
prayeth judgment, and that the said pancl may be quashed.”

Then follows in a long note a case from Burrows, in
which this whole subject is presented, showing that it
is absolutely necessary to make an issue of fact to the
court, upon which the court can determine whether
the proceedings have been strictly according to law or

not. ;
Mr. PIERREPONT. If your honor please, the
learned District Attorney is not now in court, but he is

tion was snbmitted yesterday on the part of the prose- | expected here very soon.” I quite agree with my learned
cution to quash the array of the panel in this case, | friend, that the facts must be bronght before the court
amounting to+ challenge of the array, we were taken | upon which they are to determine this question, an'd

; for certainly it is the first time, so far as | that it is upon the facts that the conclusion of law 18

3
by surpris s
my memory goes, or upon inquiry I can ascertain, that | to be made by the court. The only question is aboub

any such movement was ever made in this court. The | the mode in which the facts shall be brought before
.
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your honor. There is no doubt that in an ordinary
snit at law, where the object is to get it in such a shape
that a demurrer would lie, as my learned friend has
suggested, you gio not there set out the evidence for the
purpose of raising a demurrer. Whether the practice
of this court is, in such cases, that your honor will re-
quire the evidence to be set out in the motion, or the
evidence to be brought before you in the mode in which

it has been, by affidavit, I do not know, nor do I deem

it a matter of any considerable importance, except so
far as shall conform to whatever is the practice. I
quite agree that the facts are the things on which your
honor is to pass, and that the mode of getting those
facts before the court should be the mode that is usual
in such cases. I do not very well see how it can make
any possible difference whether the affidavit be attached
to the motion, or whether it be not pinned to the mo-
tion. I do not understand how that can alter it in any

way-

I\%r. BRADLEY. If the gentleman will allow me
to interrupt him, I wish.to say that I have made no
such suggestion. I suggested to the counsel that they
might incorporate into their motion the substance of
the affidavit, or the affidavit itself; but whether the
affidavit is pinned or patched or in any manner an-
nexed to it is wholly immaterial; it is outside of the
motion. I say the facts must be incorporated in the
motion itself, in order that we may take issue upon the
facts thus stated ; for it may be a question of fact, and
we cannot take issue upon affidavits, or we may take
issue on the question of law raised by the motion.

Mr. PIERREPONT. Tt certainly is the same thing,
If you incorporate it in the motion, it does not make
any difference how you put the affidavit in, whether
you write it over again or put in the same affidavit al-
ready made. There cannot be any difference about
that, The thing is the substance, not the form, There
is no difficulty in getting at whatever your honor shall
think is the proper form. The point for your honor is
the substance of the case, and I quite agree that the
substance is to be the fact, and the fact is to be ascer-
tained in such mode as your honor may think is the cor-
rect mode. The District Attorney is not in yet, and,
as I am not familiar with the modes of this kind of
practice, I do not undertake to say anything on that
subject. The Assistant District Attorney is here, and
perhaps he knows. I simply say that whatever is the
proper mode of getting the facts presented, that mode
we wish to take.

Mr. WILSON. This being a question for the court,
your honor will observe in the volume of Archbold,
quoted by Mr. BRADLEY, that the form is given, a form
substantially like the form that was adopted in this case.
Your honor will further observe that the requirement
as there stated is that there should be “set forth the
matter of challenge with certainty and precision.” That
18 the requirement; and if there is any other require-
ment more specific than that, I have been unable to find
t. If this motion does set forth the matter of chal-
lenge with precision and certainty, it complies with the
requirements that are laid down 1n the text-books. It
18 a question, however, for your honor to pass upon;
and if, upon inspection of this motion, your honor is of
opinion that it does not specify with sufficient certainty
the causes of challenge, we will, of course, conform to

€ suggestion of your honor, and amend it so that it
shall contain, not only in this brief form what we rely
upon as the cause of challenge, but more specifically
and at length the more particular facts which are

erein referred to generally.

Mr. BRADLEY. If my brothers will show me how
We can plead to that and take issue upon it, I shall

ave my difficulty relieved. If they will show me how

We can plead to an affidavit annexed to a motion, I shall

¢ equally relieved. But until they can show me some

orm of pleading by which we can put in issue the

question of fact upon which the law 1s to rest, I must

say that, according to the practice in every court I have
Vol. III—No. 47 2.

ever read of, it i3 anovel proceeding tome. To aver that
a thing is contrary to Jaw without showing to the court,
by facts averred in the application, motion, plea, or
whatever it may be called, what the facts are which
show that it is contrary to law, is a novel mode of pro-
ceeding to me,

Mr. PIERREPONT. I do not, your honor, suppose
that in a motion you are to have apleading. I do not
understand a motion to be a plea ing in any sense in
which that term is used. I understand a motion to be
addressed to the discretion and judgment of the court;
and when the facts on a motion are brought before the
court on the one side, they may be denied on the other,
in the same mode in which they are brought before the
court upon the one side; and if the one side uses an
affidavit as the means of eunlightening your honor’s
mind as to the facts, the other side may use an affidavit
for the purpose of showing that the facts relied upon
are not true; or they may, if the court so direct, bring
witnesses for that purpose. I do not understand that
in a motion before the court the forms of pleading are
to be presented or complied with in the same mode
that the forms of pleading are where you bring an ac-
tion at law. T am not aware that that is the practice.

Mr. BRADLEY. I beg leave to inquire of my
brother PTERREPONT if he means that in a such a pro-
ceeding as this the opposite party is not entitled to an
issue of fact? g

Mr. PIERREPONT. Undoubtedly; and they make
the issue. ) .

Mr. BRADLEY. Or to an issue of law? Now I
ask him, how can you have an issue of fact upon
motion of this kind, which avers that a procee? . ..
contrary to law, without setting out the facts? ©

Mr. PIERREPONT. Precisely the same as you do
in all cases where a motion is made. The motion is
made, and the affidavits upon which that motion is predi-
cated are read. The other side make their issue by
presenting their affidavits or their evidence, and then
the law arises upon the facts thus presented.

Mr. BRADLEY. You mean an issue to be tried by
triers. :

Mr. PIERREPONT. I mean an issue to be tried by
the court. :

Mr. BRADLEY. I mean, to be tried by triers.

Mr. PIERREPONT. This is not a question for tri-
ers, in my judgment. It is a question for the court. It
is not addressed to anybody but the court.

Mr. BRADLEY. The court will appoint triers to
try the issue of fact. I will hand to your honor what
I did not read—I called the attention of gentlemen to
it—this additional note, showing how the facts are to
be stated. You will find it in the case in Burrow,
which I will bring to the court, if you desire it.

Judge FISHER. It would seem here, from this note
of Mr. Wooddeson’s, that there is to be quite as much
formality and strictness in regard to a motion of this
sort as there would be in the pleadings in a cause. He
gives this note here in Archibold:

¢“ As Sir James Burrow has not given the record at length, I have
set down the form of these challenges (which is not of every day’s
experience) from my MS. precedents: And hereupon the said 8. B.
prayeth judgment of the panel aforesaid, because he says that the
said panel was arrayed and made by J. C. and J. D., sheriffs of the
said city of Chester; and that the said J. C. and J. D. were, at the
time of the making of the panel aforesaid, and continually from
thenceforth, hitherto have been, and still are, citizens and freemen
of the said city of Chester; and this the said 8. B. is ready to verify:
wherefore he prays judgment, and that the panel aforesaid may
be quashed. And the said P. E. and H. H. say that the matter
in-the aforesaid challenge to the array of the said panel con-
tained, i3 not sufficient in law to quash the array of the said
panel; and this they are ready to verify: wherefore they pray judg-
ment, and that the array of the said panel may be allowed by the
court. And the said 8. saith for that he hath above alleged a suffi-
cient challenge to quash the array of the panel aforesaid, which he
is ready to verify, which said challenge the said P.and H. do not,
nor doth either of them, deny, nor do the same in anywise answer,
but do, and each of them doth, altogether refuse to admit that aver-
ment. He, the said 8., prays judgment, and that the array of that
panel may be quashed.”

It would look to me as though, if we are to be guided

by these precedents, the facts and not the law, should
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1
be et out in the motion. The conclusions of law are
to be drawn from the facts as set forth in the motion.

Mr. BRADLEY. Now, if your honor please, as we
are all of us, on each side, exceedingly anxious to bring
this case to a hearing as soon as possible, we submit to
gentlemen on the other side to incorporate into their
motion by word—it is not necessary formally to spread
it out—the facts upon which they rest; that is, the
affidavit of Mr. Douglass; and then we are ready to

roceed. .

Mr. PIERREPONT. We are quite willing.

Mr, WILSON. Referring in the motion to the affi-
davit as containing the facts. .

Mr. BRADLEY. Instead of saying “mnot sufficient
in law,” just say * because” ;

Judge FISHER. This precedent here is a very
plain one and simple. By

Mr. BRADLEY. I can follow it up with some
equally distinct; but I thought that was abundantly
sufficient.

Mr. PIERREPONT. Whatever is the form had
better be followed.

The motion was amended as suggested.

Mr. BRADLEY stated that Mr. 8. B. Douglass de-
sired to make some correction in his afidavit.

Samvues E. Doucrass recalled.

I simply wanted an addition put in where I spoke
of drawing jurors from the box. It was always done
in the presence of Mr. Meigs, the clerk of the court.

By Judge FisgER:

Q. You stated in your affidavit, which was filed yes-
terday morning, and made the ground of the applica-
tion for challenge to the array, among other things,
that this jury now in the court was drawn by the clerk
of the city council of Georgetown, without stating in
that afidavit that it was drawn in the presence of any-
body. You now wish to interpolate there by saying
that it was done by him in the presence of Mr. Meigs,
the clerk of the Supreme Court of this District?

A. Yes, sir; and also in the presence of Mr. Callan,
and of myself, as register of this city.

Mr. BRADLEY. If the court please, I have looked
at the original record, and I should like to have incor-
porated—I do not insist upon it—that the heading of
the certificate is in the handwriting of Return J. Meigs,
and the name of every juror is in the handwriting of
Mr. Williams, the clerk of Mr. Meigs, and is signed by
the three officers, Douglass, Laitd, and Callan.

Mr. PIERREPONT. That is not the matter he is
testifying to.

Judge FISHER. There is no objection, I presume,
to the correction Mr. Douglass has stated being made,
Mr. PIERREPONT ?

Mr. PIERREPONT. Not any.

Judge FISHER. Let it be done.

Mr. BRADLEY. If the court please, the case now
having assumed a shape in which we can plead, we
demur, and we will assign the canse of the demurrer:
that the facts stated and set forth in that motion do
not constitute any ground of challenge to the array;
and upon that we wish to be heard.

Judge FISHER. Had you nobt better draw out

our demurrer ?

Mr. BRADLEY. It isin writing, and we are going
to file it now. The clerk has it.

The clerk read the demurrer as filed, as follows:

IN THE CRIMINAL COURT OF THE DISTRICT OF COLUMBIA.
United States vs. John H. Surratt.

And thereupon the defendant saith the said motion is bad in law
and in substance. The facts stated do not constitute any ground in
Jaw for a challenge of the array.

Mr. BRADLEY, (to Mr. P1ERREPONT.) Do you join
the demurrer?
Mr. PIERREPONT. Certainly.

Mr. BRADLEY. And the United States joins the

demurrer, I understand.

Mr. MERRICK. Is your honor ready to hear us
on the demurrer?

Judge FISHER. Yes, sir.

Mr. MERRICK. When this motion was made yes-
terday, your honor, the high respect that I entertain
for the learned counsel on the other side induced me

“to apprehend that it involved a question of some diffi-

culty, especially in view of the assurance, which I was
exceedingly glad to hear, given by the United States
District Aftorney, that the motion was not made for
the purpose of delay. But, upon an examination of
the question, my apprehension of any difficulty in it
as a legal proposition was speedily removed ; and I
beg to suggest to my learned brothers on the other
side, and to your honor, that, if there is anything in
the motion, and it should prevail as a valid objection
to the petit jury, the same objections will apply to the
grand jury that found the indictment; and, on the de-
cision of ‘your honor, granting the challenge to the
petit jury, we may deem it expedient to withdraw the
pPlea of not guilty, and plead specially to the indict-
ment ; and your honor having sustained the challenge
of my learned brother on the other side, cannot resist
our plea. It is therefore, in point of substance and as
to the result, not very material to the prisoner, for the
success of their motion puts him at large.

Tt is somewhat remarkable that the objection now
presented to the regularity of the manner in which this
jury was drawn should be presented for the first time
at this late day. Since the passage of the act of 1862,
as Mr. Douglass tells us, the juries have been uniformly
drawn and the list uniformly prepared in the same
manner in which the list of this jury was prepared and
in the same manner in which this jury was drawn ; aznd
if this jury is an illegally constituted body, not author-
ized to reburn a verdict, your honor has been dealing
somewhat inconsiderately with the lives and the liber-
ties of the citizens of this country ever since 1863—
since your honor came upon the bench. You have
hung one man, you have sentenced scores to the peni-
tentiary, and you are now to be gratified with the in-
telligence that in all these acts of the taking of human
life you were guilty of simply a killing, and in all these
adjudications inflicting the penalty of incarceration
upon offenders you were guilty of a participation in an
unlawful and false imprisonment—a pleasing reflection
to your honor, and matter for serious consideration for
the juries who participated with you in those crimes.

But, sir, I apprehend there is no such result to fol-
low from a just construction of this statute ; and I shall
very briefly state to your honor the views that have
suggested themselves to me. The first question that
arises is upon the construction of the statute. My
learned brothers on the other side maintain that the
selection of the names which are to be deposited in the
jury box is a duty devolved by law upon the register
of Washington city, the clerk of Georgetown, and the
clerk of the Leyy Court of the county, and that this
duty must be performed by the three conjointly; and
that, a part of the duty having been performed by oné
of the three, the duty was illegally performed, and the
conclusions of that duty are null andpvoid. Your honor
will observe that the first section of the act provides—

“ That it shall be the duty of the register of Washington city, and
of the respective clerks of the city of Georgetown and the Levy
Court of Washington county,in the District of Columbia, within on®
month after the passage of thisact, and on or before the first day of
February in each year thereafter, to make a list of such of the whité
male citizens, tax-payers, residing within their respective Jjurisdic-
tions, as they shall judge best qualified to serve as jurors in the
courts of the said District.”

This requirement of the law is addressed to these off-
cers respectively. The register of Washington is t0
make a list of such white male citizens, tax-payers,
he thinks best qualified to serve as jurors. So far
the making of the list, then, in the first instance is con-
cerned, it cannot be pretended that any part of the dufy
in regard to it is devolved upon any one else than the
register as to the list for Washington, the clerk of
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Georgetown as to the list for Georgetown, and the clerk
of the county as to the list for the county; and in the
preparation of that list there is a discretionary power left
with these several officers, to be exercised by each sev-
erally and independent of the other within the terri-
torial limits over which the law requires him to perform
his duties. The register of Washington is to select
from the white male citizens of Washington, tax-payers,
such persons as he may think in his judgment best
qualified. Your honor will observe that the law does
not say that he shall selevt all that are qualified ; it
does not say what proportion of those who are qualified
he shall select; it does not say how many shall consti-
tute his list; but it provides that he shall make a list
of those he deems best qualified; and in the execution
of the duty imposed by this law he is required to leave
out some, because he cannot select those that are best

qualified without leaving out those that are more in-

differently qualified; and so with the clerk of George-

town ; and so with the clerk of the Levy Court. In

this first section, then, there is no pretence that there is

any ground to maintain that the duty imposed upon

these officers i to be performed by them conjointly.
The second section provides:

« That the 6fficers aforesaid shall select from the list of the regis-
ter of Washington city the names of four hundred persons, from
that of the clerk of Georgetown eighty persons, and from that of
the clerk of the Levy Court forty persons, which proportion, after
the year 1863, may be varied,” &c. |

My learned brothers, whilst they will concede, and ‘
must concede, the position advancet with regard to the }
meaning of the first section, contend that the second
section imposes the duty of selecting from the lists pre-
pared in obedience to the first section upon the three
officers conjointly. They admit, and must admit, that
each officer must prepare his own list; but they con-
tend that after the lists are so prepared by each officer
severally, the three are to meet together and jointly
select the number required from the lists so prepared.
I submit to your honor, that the same construction
which applies to the first section must also apply to
the second, and that the clear and distinct language of
the first aids in relieving the apparent obscurity of the
second, and that the several duty designated to be per-
formed by these officers severally in the first section re- |
mains a several duty to be performed by them seve-
rally under the second section. Kach officer is to
selecf; from the list he prepares the number of names
requl'red by the law to be taken from each list; and I
submit to your honor that the other officers, the clerk |
of Georgetown and the clerk -of the Levy Court, have
nothing to do with the selection to be made from the
list prepared by the register of Washington city. The
law has selected three officers of three distinet corpo-
rations. The corporations of Washington, George- |
town, and the county are distinct. The law has se-
lected these three officers of these three distinct corpo-
Tations to perform certain duties within the corporate
limits and relating to the corporators. It hasimposed |
the duty upon these officers because they are presumed
to know better than anybody else the qualification and |
characler of the corporators among whom they live.
1t would be a most remarkable thing if the law should
require an officer of the corporation of Washington to
enter info Georgetown and perform a duty of this char-
acter in regard to the corporators of Georgetown. It
would be a remarkable thing if the law should re-
quire an officer of the corporation of Washington city,
about, whom and about Wﬁose position there is nothing
%0 justify the presumption that he is acquainted with |
the qualifications and the character of the citizens of
the county, to go into the county and make from
among those citizens the selection of that portion of
gem who are to perform the high and responsible

uties of jurors. But it would be in perfect accor-
tgmce with reason and common sense and justice that |
“Ve law should require the clerk of the Levy Court of

ashington county, living in the county, familiar with

.

the corporators of the county, to select from among
those corporators the persons who are to perform this
delicate office. And it is not to be presumed, from the
relation in which these officers stan(fto the people from
whom the selections are to be made, that the one can
in any way aid or assist the other. The reason why
they are brought together is, that the jury selected is
to constitute the jury for the three corporations; andin
order that it may be wisely and judiciously selected,
and selected by men best competent to make it, and
most likely to be familiar with the people from among
‘whom it is made, the selection is required to be made
in each corporation by the officer of that particular
corporation. ;

But, your honor, it is not necessary in this case that
I should take this extreme position in the construction
of law. My second position is, that the three officers,
even if the construction of my learned brothers be cor-
rect, did conjointly perform the duty of selecting from
those lists. Yesterday, when it became apparent from
the statement of Mr. Douglass, made supplemental to
his afidavit, that that affidavit was not entirely accu-
rate, and that when the jurors’ names were deposited
in the jury box, all three of these officers were present,
T objected to a further inquiry as to what particular
judgment was exercised by the one or the other in the
selection of the names so deposited. My learned

| brother on the other side suggested to me that I was

anticipating the argument, and that the view that I ex-

ressed was applicableto the %;xl,in question, and should
ge expressed in an argument®n the main question, and
not upon a question of evidence. Whatever mi%ht be
the view of this statute, when that fact was developed,
it struck me instantly that my learned brothers on the
other side would see there was no ground on which to
rest the motion. I supposed, though I had never ex-
amined it, had never looked at it—1I took it for granted
when I heard from Mr. Douglass—that all three of these
officers were present at the time, that my learned
brothers on the other side had originally been misin-
formed, as their affidavit indicates they had, and that
information of the fact that these three officers were
present, acting together in depositing the names in the
jury box, would- have been information enocugh to
satisfy them that there was no-ground for their motion.
My reason for so supposing was this familiar princi-
ple: that where three individuals are required by law
to perform a quasi judicial duty, or a discretionary
duty, and the duty is performed, I question whether
the court can go beyond the Ferformarxce of the duty
to inquire how far it was performed by the two or by
the three; but if it can go back to inquire, it is stopped”
the very instant it is informed that the three were
present participating in the duty. If they can go back
and inquire at all, they can only go back and inquire
until they meet the fact that in the performance of a
duty imposed upon the three, the three were present
participating. How far each participated, what share
each had, how far the judgment of the one controlled
the other, and what passed in the consultation, are not
matters for inquiry by your honor. This board, if
board you callit, have rights as well as the court; they
are entitled to legal presumptions as well as the court;
and it is the first timein my professional experience that
I have ever seen the attempt made to inquire as to how
far one of several parties aided in the performance of a
duty which was imposed upon several, after it ‘was in
proof that all upon whom the duty was imposed were

| present at its performance, participating in that per-

formance. The statement of the proposition isso plain
that argument would only tend to obscure it.
I suggest to your honor, as a third consideration, that

‘we are not now inquiring whether these parties, these

officers of the law, performed their duty strictly in ac-
cordance with the requirement of the law, but we ars
inquiring how far the failure to comply with those re-
quirements vitiates what was done—two very distinct
questions. I maintain that even if these officers failed
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to comply in every particular with the strict require-
ment of the law, and yet the duty was performed,
whilst they may be liable for a failure to obey and
observe the law, the act they have done is a valid and
binding act. The statute nowhere declares that the
panel shall be void; the statute nowhere declares that
their act shall be nugatory ; but thestatute directs cer-
tain things to be done, and is what isknown to the law
as a directory statute. As your honor is aware, the
courts have gone to a great extent in construing these
directory requirements of law, with a view to uphold-
ing what may be done under the law ; and I refer the
court to Sedgwick on Statutory and Constitutional
Law, from page 371 to page 377, where your honor
will find a collection of the authorities on that ques-
tion. I can gather from the cases decided no fixed and
general principle sufficiently clear and distinct to state
to your honor, and pass on, without reference tospecial
cases further than this: that wherever the court can
construe a law directory, and wherever the court can
uphold the validity of what is done under the law,
although not done in conformity with the law, it will
construe the statute to be directory, and thus uphold
the validity of what is done, even whilst it punishes
t}ﬁe i)ﬁicer for a failure to comply with the mandates of
the law :

““By a paving act, commissioners were empowered to enter into
contracts for the work: Provided, That no contract should be made
for a longer term than three years; and the act then went on to de-
clare that ten days’ notice of proposals should be given; that the
contracts should specify thmﬂrk, the price, and the time of com-
pletion, and §hould be signed by at least three of the commissioners;
and that copies should be kept. It was held that the proviso as to
the term of the.contract was imperative ’—

_And a proviso is generally construed to be impera-
tive—
b but that all the other clauses were merely directory, (Tindal, C. J.,
saying, ¢ The act says that the contracts shall be signed by the com-
missioners, &c., it does not say that they shall be void unless so
signed,’) and that a contract was good without them.” k) =2

*“ In Massachusetts, where a statutoe required the assessors to assess
a tax within thirty days after the vote of the tax being certified to
them, it was held that the naming the time for the assessment was
to be considered as directory to the assessors, and not as a limitation
of their authority.” * # * * * *

“Indeed, the rule has been carried so far as to hold, where a
statute directed the vote of the Common Council of the city of New
Y'ork torbe taken by ayes and nays, that this provision is merely
directory. And, again, it has been decided that the provision of a
statute requiring inspectors of corporate elections totake an oath
is only directory. The rule has also been applied to popular elec-
tions; and an election has been held valid, though the inspectors
were sworn, not on the Bible, but on some other book, though they
kqpt open the polls after the time fixed by law, and committed other
minor irregularities.” [Sedgwick on 8tat.and Con. Law, pp. 371-374.]

These decisions show to your honor the disposition
of the courts to uphold the validity of what may be
done under a statute, although the officer may not have
complied with its requirements. The requirements of
every law are mandatory and should be obeyed, and
he to whom they are addressed must disregard them at
his peril; but where the law itself does not declare
that to be void which he is required to do unless done
in accordance with the strict requirement of the statute,
and the doing of the thing affects other parties and
the public interests, the law will uphold the act as
valid, but may punish the officer as derelict in his duty.

Cigit regard to capital trials for murder in Michigan, a statute re-
guiring a circuit judge to assign a day for the trial has been held
clearly directory, so far as time is concerned.” [Sedgwick on Stat.
and Con. Law, p. 875.]

The statute requires him imperatively to assign a
day for the trial of a capital case, and yet it is direc-
tory, and he may try the case without having assigned
the day—a statute intended evidently for the benefit of
the prisoner, mten_ded to operate in favor of life, and
yet regarded as directory, and the decisions and ac-
tions of the courts uphelgl When_ those actions were in
manifest disregard of this charitable and mandatory
requirement of the law. -

But I do not deem it necessary, as I said in regard
to the first position, to maintain the third to the extent
to which I have carried it. The second position indi-

_cated to the court is conclusive on this subject. These

men were present during the act, and you cannot in-
quire into what particular part of it was done by one,
and what particular part was done by another. Itis
their act. The list of jurors, bear in mind, your honor,
drawn from the box 1nto which these three men de-
posited them, is signed by these threemen. These three
men meet together afterwards and draw from that box,
They have therefore ratified themselves what was done,
They have themselves, by their subsequent act, de-
clared that this is the box they made up according to
law. Now, I ask my learned brothers on the other
side to answer me this question: Suppose the three men
were to meet together in conclave, and suppose that
Mr. Douglass’s testimony had been that these two gen-
tlemen, the clerks of Georgetown and of the Levy Court,
had said to him, “ Take your list and make out from
your list those men from Washington that ought to go
into this box,” and ke had done it, could they have
complained of it? Suppose he had done it on the spot,
made it out, folded up the names, and then, conjointly
with the others, deposited the names in the box, could
your honor go into an inquiry, as I have indicated
before, as to what particular part wad performed by
each of these three respective officers charged with this
quast judicial duty ? Unqueslionably note

But, say my learned brothers on the other side, he
made out no list. He did make a list, your honor.
Call it by what name you please, it was a list. He
made out four hundred names of those he deemed best
qualified in the city of Washington. He was not re-
quired to make any more. The extent of that list, the
number that should be upon that list, the individuals
that should compose that list, were matters exclusively
within his discretion ; and when he made out four hun-
dred names, it was the exercise of his discretion to the
effect that these were the men best qualified to serve as

urors.

: But I am consuming lime unnecessarily, for the case
is definitively settled by the judges of England in their
unanimous opinion in the famous case of O’ Connell and
others vs. The Queen. 1 refer your honor to 11 Clark and
Finnelly’s Reports, page 167, and I shall refer your
honor to other pages as I go along. Daniel O’Connell
being indicted for sedition and other crimes, filed his
challenge to the' array of jurors, and your honor will
perceive that the refusal to grant him the benefit of a
challenge to this array was a very hard and possibly
a very harsh case. He sets forth in his challenge :

¢ And the gaid Daniel 0’Connell thereupon,in hisown proper per-
son, challenges the array of the said panel, because he says that at
the special sessions heretofore holden in and for the county of the
city of Dublin,on the 14th November, 1843, before the Rt. IIon.
Frederick Shaw, recorder of the said city, for the purpose of ox-
amining the list of jurors for the said city for the now current year,
1844, pursuant to the statutable enactuments in such case made and
provided, the clerks of the peace in and for the said city duly laid
before the recorder divers, to wit, twenty lists, theretofore duly fur-
nished to tho clerks of the peace by the several collectors of grand
jury cess within the city, in that behalf duly authorized to make
such lists, containing or purporting to contain a true list of every
man residing within their respective districts,” &c.

Now, your honor, the law under which this chal-
lenge was interposed, and according to the requirements
of which it was expected to be made available, pro-
vided that the clerks of the peace for the city of Dublin
should lay before the recorder certain lists, which were
to be furnished to the clerks of the peace by the seve-
ral collectors of grand-jury cess. The lists were to bé
made out by the collectors, and the collectors were t0
make out a list of all persons qualified to act as jurors.
The collectors having made out the lists, were to fur:
nish them to the-clerks of the peace. The clerks of
the peace were to furnish the lists to the recorder. The
recorder was to certify to the qualifications, and from
those lists a jury-book was to be made up, and from
the jury-book the sheriff was to collect the panel
This was the law. Now, the challenge sets forth these
requirements of the law as I have read them to your
honor, and goes on to say :

“ And that the said several lists respectively were at the special
gessions duly corrected, allowed, and signed by tho said recorder
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pursuant, &c.; and that the several persons whose names are here-
inafter mentioned were then and there adjudged by the recorder to
have the qualifications hercinafter named, and that the names of
the several persons were then and there contained in the said sev-
eral lists so corrected, allowed, and signed as aforesaid.”

Your honor will observe you have now got your
lists from the collectors of the grand-jury cess to the
clerks of the peace, from the clerks of the peace to the
recorder, and your lists are ratified and approved and
certified by the recorder. The challenge then goes on:

«But that the recorder did not,as by the said statutable enact-
ments is directed, cause to be made out from the said several last-
mentioned lists one general list, containing the names of all persons
whose qualifications had Leen so allowed, arranged according to
rank and property; nor did the recorder thereupon, or at all, de-
liver such general list, containing such names, to the clerks of the
peace, to be fairly copied by the said clerks of the pcace in the same
order, as by the said statutable enactments is directed, but on the
contrary thereof, omitted so to do; and that a certain paper-writ-
ing, purporting to be a general list purporting to be made out from
such several lists 8o corrected, allowed and signed as aforesaid, was
illegally and fraudulently made out by some person or persons un-
known; and that the said paper-writing, purporting to be such gen-
eral list as aforesaid, did not contain the names of all the persons
whose qualifications had been allowed upon the correcting, allow-
ing, and signing of said lists, as aforesaid, by the recorder, but omitted
the names of divers, to wit, fifty-nine persons.”

Following your lists, then, from the collectors of the
grand-jury cess to the clerks of the peace and to the
recorder, and the recorder having, as your honor has
observed, approved and ratified those lists, it then ap-
pears that the recorder failed to make out the general
list, or give them back to the clerks of the peace to
make a copy of the general list of those whom he had
approved, and that somebody unknown had made out
a list omitting fifty-nine of the names that were upon
the list approved by the recorder, and that this had
been done {raudulently and illegally : -

“ And thesaid Daniel 0’Connell further says, that the several per-
sons whose names were so omitted from the fraudulent paper-writ-
ing purporting to be the general list, were, at the time of the return
of the collector’s lists, and at the time of the special sessions, and
still are, severally resident within the said city, and were at the
several times, and now are, duly qualified to be, and should and
onght to have been placed upon the general list; and that from the
fr-@udulent paper-writing purporting to be such general list as afore-
said, a certain book, purporting to be the jurors’ book of the said
city for the current calendar year, 1844, was made up and framed.”

Your honor will see, then, that the jury-book was
framed from this frandulent list :

“And that from the book so purporting to bg the jurors’ book of

the said city for the current year, was made up the special jurors’
list for the said current year.”
. And it is to the list so made up that the challenge is
Interposed. To that motion a demurrer was filed, con-
ceding all the facts, conceding that the list made up
had not been made up by the recorder, that it had been
made up by some person unknown, that it had been
fraudulently made up for this case, that from the lists
50 fraudulently made up the jurors’ book had been pre-
pared, and that from the book so prepared the jury had
been summoned by the sheriff. The court below sus-
tained the demurrer. The case went up to the House
of Lords, and the Lords called in the judges of Eng-
land for their counsel. The judges of England were
unanimous in favor of the demurrer, and the Lords
concurred with them in the opinion. The opinion of
Lord Chief Justice Tindal, giving the unanimous judg-
ment of the judges, will afford to your honor an easy
and clear solution of the difficulty presented to you
here, whilst the Lord Chancellor, in giving his opinion,
coincides with the opinion of Tindal, and also elucidates
the sx1b3ect, I think, as your honor will see, to your en-
tire satisfaction. T beg leave to read from a portion of
Tindal's opinion, Your honor will find it on page 247.
On page 232 your honor will find the questions pro-
pounded* by the Loxds to the judges. The sixth ques-
tion is :

“Is there any sufficient ground for reversing the judgment on
:ﬁconnt of the judgments of the court overruling and disallowing
b ¢ challenges to the array, or any or either of them, or of the mat-
CI8 stated in such challenges ?”

.On page 247, the reference which I have already
given, Tindal takes up the sixth question :

“The answer to the sixth question (ante, p. 232) will depend upon

the principle on which the law allows a challenge to the array of
the panel of a jury. The only ground upon which the challenge to
tho array is allowed by the English law, is tho unindifferency or de-
fault of the sheriff. But no want of indifferency in the sheriff, nor
any default in him or his officers, was assigned for the cause of chal~
Ienge on this occasion.

“The array of the panel is challenged in this case upon the ground
that the general list from which the jurors’ book is made up had
not been completed in every respect in conformity with the requi-
sites of the statute, but that, on, the contrary, the names of fifty-
nine persons duly qualified to serve on the jury for the county of
the city of Dublin, were omitted from the general list, and from the
special jurors’ book of the said county; but the challenge contains
no accusation against the sheriff or any of his subordinate officers.
The challenge by each of the defendants alleges, indeed, ¢ that a list
purporting to be a general list was illegally and fraudulently made
out, by some person or persons unknown;’ and the challenge by
Mr. Steele states further “that the names were left out for the pur-
poseand with the intent of prejudicing the said Thomas Steele’ in
this cause, by some personor persons unknown;’ but neither in the
one case not in the other is there the most distant suggestion that
the sheriff is in fault, The sheriff therefore, being neither unindif-
ferent nor in default, the principle upon which the challenge to the
array is given by law does not apply to the present case. Thestatute
has, in fact, taken from the sheriff that duty of selecting jurymen
which the ancientlaw imposed upon him, and has substituted in-
stead a new machfnery, in the hands of certain officers, by whom
the list is to bevf{repared for the sheriff’s use. If the sheriff, when
the jurors’ book was furnished to him, had acted improperly in
selecting the names of the jury from the book, such misconduct
would have been a good cause of challenge to the array; but that
which is really complained of is, that the material of the book out
of which the jury is selected by the sheriff, and for which the sheriff
is not responsible, has been improperly composed.”

I beg here, in this connection, to call your honor’s at-
tention to one particular feature of the opinion. The
learned judge is reasoning upon the doctrine that the
only cause of challenge is the unindifferency or default
of the sheriff, and he goes on to say that the sheriff is
not in default or accused of being 1n default. But my
Jearned brothers on the other side, 1n reply, will say that
with this the sheriff has nothing to do. As a matter
of course; but Chief Justice Tindal meets the very
question when he says:

«Thae statute has, in fact, taken from the sheriff that duty of select-
ing jurymen which the ancient law imposed upon him, and has sub-
stituted instead a new machinery, in the hands of certain officers, by
whom the list is to bo prepared for the sheriff’s use.”

And yet, although it appeared to Justice Tindal that
the list had been prepared by these officers substituted
in place of the sheriff, improperly, and was an illegal
list, still the challenge was not allowed, because the only
ground of challenge is the unindifferency or defanlt of
the sheriff. Here we have a similar substituted ma-
chinery. We have a machinery and an appliance by
which the selection of the jury is taken away from the
hands of the marshal. Ttis placed in the custody of these
officers in a manner very much analogous to the law of
England, There the assessors were to furnish the lists
to the clerks of the peace, the clerks of the peace to the
recorder, the recorder to make out a clear list, and the
jurors’ book to be prepared from that, and the jurors’
book put in the hands of the sheriff. Here the clerk
of Georgetown and of the Levy Court, and the re§1ster
of Washington, are to prepare certain names and put
them in a box, which box is to be géven in charge to
the clerk of the Supreme Court, to be sealed up, and
from that box the jurors are to be drawn, and the re-
turn is to be certified by the clerk of the Criminal
Court. The sheriff has nothing to do with it in this
case, but the clerk gerforms the duty that the sheriff
performs in England, and the box in this case answers
to the jurors’ book in England. If the jurors’ book
in England be not defective because not prepared in
conformity with the law, how can you say that the box
here is defective and illegal because not prepared in
strict conformity with the law? The two stand pre-
cisely alike under the two laws of the two dl‘ﬂ“erent
countries, the box here answering to the jurors’ book
there, and the clerk here performing the office that the
sheriff performs there. The Chief Justice goes on:

« If the sheriff, when the jurors’ book was fu_rnish(‘d tohim, had
acted improperly in selecting the names of the jury from the book,
such misconduct would have been a good cause of .challengo to the
array.” ;

If, when this box is furnished to the parties that are
to draw the jury from the box, the parties so drawing
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the jury act improperly, their conduct may form good
ground for challenge; but behind that and beyond
that in this particular mode you cannot go.

« But that which is really complained of is, that the material of
the book out of which the jury is selected by the sheriff, and for
which the sheriff i8 not responsible, has been improperly composed.”

What is complained of here? That the material in
the box out of which the jury isselected, and for which
material in the box neither the marshal nor the clerk
is responsible, is improperly composed.

«Itis not, therefore, a ground of challenge to the array. And
further, it is manifest that no object or advantage could have been
gained if the challenge had been allowed;”—

And here he comes to another point for your honor
to consider—

¢ for if the challenge had been allowed, the jury process would have
been directed to some other officer, who would have been obliged to
choose his jury out of the very same special jurors’ book as that
which the sheriff had acted on, for no other was in existence. The
same objection might again be made to the jury pancl secondly re-
turned, and so toties quoties ; so that the granting of this challenge
would, in effect, amount to the preventing the case from being
Lrought to trial at all. The very same difficulty might occur in
England, if, through accident, carelessness, or design, a single jury
list, directed to be returned by the overseers of any parish within
the county, were not handed over to the clerk of the peace, or if a
single name should have been omitted in any list actually delivered
to the clerk of the peace. The jury-book must necessarily, in either
case, be deficiently made up. But if such deficiency were allowed
to be a ground of challenge to the array, the business of every as-
size in the kingdom might effectually be stopped. That there must
be some mode of relief for an injury occasioned by such non--
observance of the directions of an act of Parliament is undeniable;
but the only question before us is, Whether it is the ground of chal-
lenge to the array? and we all agree in thinking it is not,and
therefore we answer this question in the negative.”

I will not detain the court by reading from the
learned opinion of the Lord Chancellor, for he pur-
sues the same course of reasoning as pursued by Chief
Justice Tindal, and coincides with him in all the views
expressed in the opinion I have already read. Hesays:

“If the sheriff is unindifferent—to use the legal expression—if he
is not equal between the parties, that is a ground of challenge to
the array, If be is guilty of any default in returning the jury, that
also is a ground for this specics of challenge. Those are the only
grounds of challenge to the array. They are of a personal nature,
and are confined to the sheriff or other officer, whoever he may be,
by whom the jury is returned.”

They are confined to the officer by whom the jury
is returned. I do not mean to say that there is any-
thing peculiar in the character of a sheriff, that makes
him the only individual possibly liable in the particular
mentioned in the opinion, but it is the officer who makes
the return that must be guilty of unindifference or de-
fault; a coroner for instance, or the clerk, if it be given
to the clerk to make the return. DBut the opinion goes
to the extent that the challenge to the array is proper

* only where there is a default in the officer who makes

the return of the particular jury; not where the default
is in the officer preparing the box or the book from
which the jury is selected, but in the officer making the
return of the particular jury. There ought to be a
remedy, and there is a remedy where the box or the
jury-book is not properly prepared, but it is not a
remedy by the challenge to array. That remedy ap-
plies only where the officer making the return of the
particular petit jury has been guilty of default in select-
ing that particular jury.

The Lord Chancellor’s opinion from which I have
ggaéd, 1 beg your honor to take a note of it, is on page
I respectfully submit therefore, your honor, that if
this case in England is law, there is no difficulty in the
question before this court; and indeed, if there is no
law, there is no difficulty in the question before this
court, because, as I stated to your honor, these men were
present discharging their duties ; and I suggest further
that if cognizant of the fact of the defectin this jury, if
there be a defect in it, we choose to go to trial, we
waive any advantage to which we would be entitled
from that defect. The learned counsel yesterday seemed

to sugpose that it was not competent for us to waive
the advantage. I find the rule to be, that wherevera §
juror is liable to challenge, and a verdict is found, even
in a capital case, the party cannot take advantage of
the defect in the juror.unless he was ignorant of the §
defect before he went to trial, and then not unless it |
appears upon the record. It is necessary that he
should make an affidavit that the knowledge of ths
incapacity of the juror came to him after the trial ; but
if he had that knowledge before the trial, he will nof
be heard to allege it on a motion for a new trial.

I would suggest to your honor, further, that this mo-
tion is not founded upon any incapacity in the jurors
themselves; it is simply upon the manner in which they
were selected. It is possible, it is unquestionably true,
that if it was founded upon any incapacity in the indi-
vidual jurors, if it was founded upon the absence of
those legal qualifications which are prescribed for jurors,
it might be entertained by the court; but it is not be-
cause of any legal disqualification in the individuals
composing the panel, but simply because they have not
been brought here in the way the gentlemen think they
ought to have been brought.

hope the United States is looking for the attain-
ment of justice in this cause; and I trust that nothing
may be developed to show that she is looking for any-
thing else, and that she will tread those high and hon-
orable ways that lead to the attainment of a pure and
simple justice, and a speedy justice. Entertaining this
hope, I suggest to your honor whether it is not prob-
able that a jury dgainst whose qualifications nothing
is alleged, and who were summoned without regard an
view to this case, and before it was anticipated that it
might be brought here, are fitter to do justice in the
case than -anobher jury, summoned in anticipation of
the case—a case not of an ordinary and private nature,
but of a great public interest, in which, whilst the Uni-
ted States and the Government, I trust, will tread the
highways of which I havespoken, there are individuals
oceupying the offices of the Government who may be
disposed to tread lower paths, through which we shall
have to follow them.

May it please your honor, I shall say no more upon
this motion than to suggest that, after the most careful
examination which I have been able to give it, the
hounest conclusion to which I have come 1s that the
ground, probably, upon which the motion rests is to be

found in the act of February 16, 1853, page 160, 10

Statutes at Large.

Mr, PIERREPONT. What is the act?

Mr. MERRICK. The gentleman asks what the act
is. The act provides that where a criminal case is on
trial in this court, and the jury has been empaneled,
and another term beginsg during the progress of the
trial, the cause shall continue, and leaves it exceedingly
questionable whether, unless the jury is fully empan-
eled before the end of the term, the cause can be tried
if the other term begins. The next term begins on
Monday next. Unless a jury in this case is paneled
by Saturday night, under this statute it is questionable

. whether this case will ever be tried, for many days or

many years.

Mr. PIERREPONT. May it please your honor
when learned and eminent counsel rise in a solemi
manner before a court to address the court, I always
suppose them to be sincere; and I have no doubt thaf
the learned and eminent gentleman who has just taken
his seat is not only sincere but earnest in the extremé
in his desire to prevent the suceess of this motion. The
logic of that sincerity will be apparent when I quot?
the beginning of his speech. He says: * If this motioB
prevails, then the grand jury which found this indict:
ment was illegal, and it puts my client at large.” Now,
I suppose my learned friend came here to put his client
at large.

Mr. MERRICK. By the verdict of a jury.
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Mr. PIERREPONT. If not, why is he here, except
to put him at large? If the motion which we have
made, he says, prevails, his client is at large ; and yet
he talks an earnest hour to your honor to prevent his
client being at large! Now, let us see what all this
means. It is a very extraordinary spectacle, surely,
to have a lawyer, earnest in the defence® of his client,
rise and tell your honor that if the very thing we ask
is done his client is free, and yet exerting himself with
an earnestness and ingenuity which is surely commend-
able, to prevent his client’s liberty! It is something
new in the administration of justice. I fancy,
honor, that I have the right to infer either that he is
not sincere in believing that the success of this motion
would set his client at large, or else he will have to
meet this extraordinary result, that he does not wish
his client at large. Which shall it he ?

Mr. MERRICK. Will the counsel allow me a single
moment ? T merely replied to him at the first sugges-
tion of the idea which he is now eliminating, that I
desired him to be set at large by the verdict of a jury.
My judgment is that, if this motion prevails, this indict-
ment falls; but the blood-hounds of the law can still
track him for another indictment. .I desire him to
go forth from this court-room free from the accusation,
and protected for the future.

Mr. PIERREPONT. Well then, your honor, the
reason is, that he wants him to be tried by a jury, and
that is exactly what we want. We called your honor’s
attention, yesterday, to this section of the statute now
before me, that whenever theresis a failure from any
cause of the jury, the marshal shall summon good =and
lawful men, fitted, under this law, to exercise that
high function, and we yesterday proposed that no delay
be made, that the marshal should proceed to summon

-a jury; and if they choose to say so, we will, wicthout

another woxd, say, let the marshal proceed, under
your honor’s direction, to summon a’jury, and bring
them into this court to try this cause. They will dis-
cover, before we are much further in this case, that the
United States are as zealous and as earnast to try this
cause as the other side, and they will discover, before
16 15 over, that the public mind will be set right on a
8reat many subjects about which there have been such
active, numerous, and unfounded reports. Since I have
been here in the city for these few days, it has been
rculated that the United States never meant to come
to trial in this cause. It has been circulated in all the
Journals nearly of this country, that the United States
dared not bring forward the record found upon the
murderer of the President, because that diary would
Prove things they did not want to have known. All

our,

public journals, that after the former convictions, when
an effort was made to go to the President for pardon, men
active here in the interest of the Government prevented
any effort being made, or the President even being
reached, for the purpose of seeing whether he would
not exercise clemency ; whereas the truth is—and the
truth of record which will be presented in this conrt—
that all that was brought before the Président and full
Cabinet, and fully discussed, and that condemnation
and execution reccived the sanction of the President
and every member of his Cabinet. These and a thou-
sand other false stories will be all set forever at rest in
the progress of this trial, and the gentlemen may be
assured that not only are we ready, but we are de-
sirous to proceed, and now, with this trial.

Now, if your honor please, it is inconceivable to the
human mind that mortal man can be placed in a more
solemn position than to come before a court and a jury
where one of your fellow men is to be tried for his life
and for the murder of another. In this case there js
something more than ordinary even, and more than
ordinarily solemn is this great occasion. On the 14th
of April, 1865, a crime was .commitsed that shocked
the whole civilized world—a crime®against human life ;
a crime against the laws; a crime against our beloved
Government—and men have Suffered death for that
crime ; and one who is now the prisoner at the bar, by
the grand jury of your District, has been found engaged
in that great crime. Ile is here to be,ried. We hope
he will be tried in a way that is decent, in a way that
is becoming, with all the solemnities anid with all the
forms of law ; that he will be tried justly ; that he
will be tried fhirly ; and that the jury who shall sit to
try him will be a jury brought here according to all
the forms of law, so that when they shall render their
verdict, whether that verdict shall be acquittal or con-
demnation, this whole country and the whole civilized
world, who will read the verdict, will know and feel
that the man has been tried fairly, that he has been
tried justly, that he has been tried by a judge of high
moral character and great legal learning, that he has
been defended by able counsel, and that the verdict for
him or against him has been pronounced by honest
jurors, who are brought here in all respects according
to the law.

This motion is made for the purpose, that when this
trial shall take place it shall take place in a way that
all men everywhere shall say it has been such a trial
as the occasion requires ; that it shall not be a mockery
and a shame ; that the accused shall not be tried by
jurors who are not legally his triers, but by jurors who
are brought here under the laws of the United States,
fit and proper men to try this cause as the law directs.

My learned friend, with his assertion to your honor
that the prevalence of our motion would set his client
at large, yet urges your honor to deny this motion,
and says that we cannot look into the acts of the offi-

thqs_e things will be proved to be false, and will all be | cers who selected this jury, nor into the statutes which
exhibited here on the trial of this cause, and we are | direct how the jury shall be empaneled, or how they

anxious that it shounld proceed.
It has, 9

shall be selected, and cites a‘case {from Fngland, to

likewise, been circalated through all the | which I shall presently call your attention, in relation




2—48 TIIE REPORTER. 72

to the sheriffs of England. Permit me to say tl}a.t, in
looking at your laws, I discover that the sheriff has
no more to do with this jury than the clerk of the
Senate of the United States; that neither the sheriff
nor the marshal occupying the place of the sheriff, has
any responsible duty in relation to the empaneling of
this jury.

Now, I call your attention to the law; and I sub-
mit to your honor that when a man is to be tried for
his life, if the verdict is to be of any validity, he must
be tried according to the law. In this country, and
in England, from which we derived our notions of lib-
erty, ever has.the law been jealous of human life; so
jealous that I believe it to be the well-settled law that
no stipulation of counsel, and no stipulation of pris-
oner, even, could allow him to be tried by twelve men,
and convicted and executed on such a verdict. The
law and the public policy is, that the man who is to be
tried for his life shall be tried in all respects according
to the law, that the jydges who try him shall sit ac-
cording to-the law, the witnesses shall be sworn and
testify according to the rules of the law, and the jurors |
who are.to bring in their judgment upon such a man |
shall be selected in the way the law directs, and if |
they are selected otherwise their verdict is good for
nothing.

Now let us see what the statute says about it, the
statute under which these jurors have any power what-
ever to try this prisoner, Save for this statute these
jurors have no more right to sit in judgment than ju-
rors from the city of New York or from the city of
London. What does it say? Let me read it:

“That it shall be the duty of the register of Washington city,
apd of the respective clerks of the city of Georgetown and the
Levy Court of Washington counnty, in the District of Columbia,
within one month after the passage of this act, and on or before the
first day of ¥ebruary in each year thereaffer, to make a list of such
of the white male citizens, tax-payers, residing within their respect-
ive jurisdictions, as they shall judge best qualified to serve as
jurors in the courts of the said Pistrict.” |

Now, what is required by this law to start with—the

very first section?  That they shall be white male citi-
zens, tax-payers of this District ; otherwise they cannot
be jurors. Let me ask my learned friend if he had |
come into this court and discovered sitting in those
seats that every juryman was a negro, and he had
made the motion which we have now made, and I had
got up and said to him, “ You cannot set aside this’
panel because you have heard the evidence here of
these men who selected it, and you cannot go behind
what they say about it;” what would my learned
friend say to the argument? Suppose I took his own
ingenious and excelient argument, and turned it against
himself, what would he say to it? Would he think it
a good argument, if every man that sat there was a
negro? Would he not turn me to this statute at once
and say, “of the white male citizens,” and turn to your
honor and say, «“ Are those white male citizens, every
man a woolly-headed African 7’ He cannot meet that
suggestion. Tt is precisely parallel.

Mr. MERBICK. Will my learned brother allowme
to ask him a question ? )

Mr. PIERREPONT. Any.

Mr. MERRICK. Does he interpose, in his motion
challenging this array, any objections to the personal
qualifications of these jurors?

Mr. PIERREPONT. Precisely so.

Mr. MERRICK. I was not aware of it.

Mr. PIERREPONT. They are just as disqualified
as though they were negroes. The statute says they
ghall be white, and the statute says they shall be tax-
payers, and the statate says they shall reside within
this District ; and they are not a jury of tax-payers,
they are not a jury of negroes, but they might just as
well have been tax-payers and negroes; for, on in-
quiring of my learned friend, the District Attorney, he
tells me that you have in your District negroes who
are tax-payers and if. then, they had been tax-paying
negroes they would have been just as qualified as non- |
tax-paying whites.

Now let us see what further this statute says on this
subject. These are the men that the law says are to be
selected as jurors. Let us see what further it says:

In which lists may be included, in the discretion of the officer
making the same, the names of such qualified persons as were on
the list of the previous year, but did not serve as jurors; and the
lists thus made by the register and clerks aforesaid shall be kept
l;% ;d;e”m respectively, and be delivered over to their successors in

These three men shall make the lists of the tax-
payers who are white, in these three districts, and they
shall come together with their lists. Then what shall
they do when they get together? )

“The officers aforesaid shall select from the list of the register of
Washington city the names of four hundred persons.”

That is what these three men are to do. This board,
as my learned adversary calls it, and very justly, this
board of three, named here, are to select, first, from the
list of the register of the city of Washington four hun-
dred names. Now, let us start there. Did they select
from the régister’s list of the city of Washington four
hundred names? He tells you that they never selected
one name, and that he never had there a list, first or
last; and when I asked him, on the cross-examination
yesterday, when they brought him here,  Did the others
even see the rolls of the names which you put in the
box ?” he said “No.” When I asked him, * Did you
seo’ any that they put in?” he said “ No;’ and you

will find it on the record. Now, what was the object

of this law? The register of the city of Washington
was to bring a list of the tax-payers whom he deemed
were fit; the clerk of the Levy Court was to bring his
list of tax-payers whom he judged fit; the clerk of
Georgetown was to bring his ist of tax-payers whom he
thought fit, and this board thus together was to select.

“ The officers aforesaid shall sclect from the list of the register of
Washington city the names of four hundred persons, from that of
the clerk of Georgetown eighty persons, and from that of the clerk
of the Levy Court forty persons.” \

Did these three men select from Washington four
hundred? They never selected a man. In that the

‘evidence is perfect and complete. Did the three select

from Georgetown eighty ? Not a man. Did this board
select from the county forty? Not one. Now, there
were some reasons for this law, were there not? The
object of it was to have a fair jury. This statute was
passed by the Congress of the United States, for the
government of this District, in which it was known
when this statute was passed, that here were persons
of varied views in relation to the great public ques-
tions. It was known that in this city were a great
many men who did not sympathize with the Govern-
ment; there were other® who were its bitterest encmies ;
there were others who were zealously in its favor;
there were the deepest, strongest abolitionists, and on
the jother hand those who believed in and favored
slavery. Every grade and class of political opinion
and of moral view and religious notion existed in this
city when this stafute was” passed, as it does to-day;
and Congress was anxious that jurors should be so
selected that when men came to be tried in this District,
it could he felt that they were to have a jury without
prejudice, and that they could have a jury in the selec-
tion of which more than one man had been engaged ;
that they could have a jury where a list had been pre-
pared of the kind of men that the statute required, and
that board should select four hundred from this city,
cighty from Georgetown, and forty from the country
district, and they made these strict provisions. Now,
I appeal to your honor. Under the evidence before
the court on the demurrer which admits it, not one
single requisite has been complied with. I ask your
honor, suppose these men had selected any sort of men
they had pleased, men who are not responsible, and, as
I before said, men who are negroes, would that have
been a good jury? Suppose the clerk of the Senate
and the chairman of the Judiciary Committee had met
together and selected jurors and put them in the box,
and then, when they had got here, the clerk had drawn
them out, would that have been a good selection of &
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jury ? Tt would have been just as good as this is. It
would have been just as actually and thoroughly in
compliance with the law as this is. Why have any
law about it? Why not say, let the register and these
men do as they please about it? The law was made
surely for some purpose.

Now, let us see what further provisions they made
to guard against any fraud or any partiality in relation
to the selection of a jury:

«That the names selected from said lists shall be written on sep-
arate and similar pieces of paper, which shall be so folded or rolled
up that the names cannot be seen, and placed in a box.”

Were the names written on these pieces of paper
taken from those lists? Not a name; not a name taken
from these lists, not a-name selected by this board ; but
these three different persons selected, and never even,
as the evidence shows, let the others know what the
one had selected. Nobt a man knew except his own,
and the register of this city did not know even his own ;
for his own clerk, as he says, and himself wrote up the
names and put them in.

“ And placed in a box, to be provided by the register and clerks
aforesaid, which box shall be sealed, and, after Leing thoroughly
shaken, delivered to the clerk of the Circuit Court of Washington
county for safe-keeping.”’

Now, let us see whether that part of the law, under
this evidence, was complied with. The box was not
sealed, as the evidence is, when delivered to the clerk,
ab all. This is a very important provision. If the box
is delivered to the clerk unsealed, as your honor knows,
a clerk who is dishonest—and I will not be supposed to
be making any such suggestion here; on the contrary,
very far from it--but there might be a clerk or a dep-
uty clerk, or some one connected with the office, that

would see fit to stuff that box with other names, for:

other motives; and, therefore, to provide against this,
the law provides that this box, by these men who com-
pose this board, shall be sealed and thoroughly ghaken,
and, after it is thus sealed and shaken, it shallbe deliv-
ered to the clerk of the Circuit Court. Now,the evidence
15 that when this box was presented to the clerk of the
Circuib Court it was unsealed. Can it be said and urged
to your honor that these men, entrusted with this high
duty,fo be performed in strict accordance with the law,
can disregard every one of its requirements; because
I shall submit to your honor and prove from this evi-
dence, before I am through, as I compare it with the
statute, that, from the first step they tooks to the last
act they did, not one single act did they do that was
ot contrary to the statute—not one.

The next provision is: .

““ That the said register and clerks and the clerk of the Circuit
Court shall, at least ton days before the commencement of each
term of the Circuit or of the Criminal Court, meet at the City Hall
in Washington city ; and then and there the clerk of the Circuit
Court shall publicly break the seal of said box and proceed to draw
therefrom the names of so many persons as are required.”

There is another requisition—that these men, this
board of three, who thus select the jurors and put their
names in the box and seal it up and deliver 1t to the
clerk shaken and sealed, shall not draw these jurors;
and a very important provision, of course, as your
honor will'see. Suppose, for any bad motive—no such
motive do I attribute in this case; but it tests the prin-
ciple of the law—-su pose, from any motive of partiality
Or 1nterest, one of these gentlemen forming the board
saw fit, in drawing from the box, to draw names that
Wwere in his hand instead of the names that were in the
box. The law provides that he shall not have that op-
portunity, and that he shall not draw them, but that
the clerk of this court shall draw the names. Now, what
18 the evidence ? The evidence is that one of this bodrd,
the clerk of Georgetown, drew the names, and not the
clerk of this court. The clerk of Georgetown had no
H]’Ul‘e right to draw these names than my learned friend,
the District Attorney, and, drawing them, he was do-
mg that which made it an illegal draft of this jury,

irectly contrary to the law. The law is mot supposed
0 have been made in folly or in nonsense. Congress

drawn by the clerk of the court, who is not one of the
board, but a totally different man. After the box has
been delivered to him shaken and sealed, he is to make
the draft of these jurors, and not one of this board
draws the jury.

Now, let us see what further provisions are made in
relation toit. It was evidently anticipated by the Con-
gress which passed this law that a contingency might
arise in which it would become necessary to set aside the
array and to order a new panel; and in order to meet that
contingency that might be thus anticipated, they made
provision for it in the section which I will now read.
My learned friend, in reading th case from England,
read what the learned judge there said in relation to
their law, that their law did not allow them to go be-
hind the sheriff in relation to the matter; and he gave
as one good reason why this should not be set aside,
that there was no earthly mode prepared in England
by which they could proceed to the frial of any cause.
My learned friend read it from the report which I shall,
in a moment, have occasion to refer to, and to read
some portions to your honor. In this case there is no
such reason. The statute, contemplating such an emer-
éency, has made provision for it. It provides, in section

ve: »

“ And if a jury be required for the Circuit Court, the twenty-six
persons whose names shall first be drawn shall constitute the jury
for that term, and the names of the persons drawn as aforesaid shall
not be again placed in such box for the period of two years. Ifany
person whoso name is so drawn shall have died or removed from the
Digtrict, or is otherwige disabled from scrving as a juror, the suid
register and clerks shall draw from the box another name, who shalt
serve instead, and after the requisite number of jurors shall have
been 5o drawn the said box shall be again sealed and delivered to the
clerk of the Circuit Court, as aforesaid.”

Making all that careful provision.
seventh section :

“That in case either of the officers whose duty it is to make out
the lists aforesaid shall neglect or refuse to act, or in cage either of
them shall be interested in any action or proceeding pending in the
sajd: Circuit Court or Criminal Court”—

Making all theso careful provisions for fairness in

And in the

the jury—

¢ The chief judge of the Circuit Court shall appoint a fit and proper
person to discharge the duty instead; and if the persons selected as
Jurors do not attend, the court may order the marshal to summon
other responsible”—

What?

“ Tax-payers, possessing the other legal qualifications, to supply
the deficiency.”

In the first section it gives what the legal qualifica-
tions are: tax-payers and the other qualifications; and
in this seventh section provides, that in case of failure
from any cause, the court shall direct the marshal to
sumimon other responsible tax-ﬁayers, possessing the
other legal requisites, not-only thereby showing that a
tax-payer is a legal requisite, but reiterating it here.

‘The marshal, under the direction Qf the court, shall thus

summon men—

“ Possessing the other legal qualifications, to supply the deficiency.
And if at any time there should not be, by reason of challenge or
otherwise”—

Here is this very case provided for. * By reason of
challenge;”’ and lest that should not be broad enough,
the statute adds, “ or otherwise,”” Congress thereby de-
termining that in no event should justice fail; and no
such reason could be given by your honor as is given
by Justice Tindal, that there would be no mode of pro-
ceeding, for Congress first laying down what the requi-
sites are, directs a compliance with thoge requirements,
and then adds, in order to prevent the possibility of
any excuse on the part of a judge for setting aside a
panel which was empanelled without the legal require-
menbs:

“ And if at any time there should not be, by reason of challenge
or otherwise, a suficient number of jurors to make up the panel, the
court shall order the marshal to sumamon as many talesmen as are
necessary for that purpose.”

The thing 1s complete. There is no difficulty what-
ever in the matter.. Congress has provided, first, that
it shall be done in a particular way ; that particular

made this solemn provision, that thesc names shall be | kinds of persons, and those only, shall be the jurors;
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that they shall be selected in a certain manner, and
drawn in a certain manner; and then, to avoid the
possibility of the failure of justice, they say, if by rea-
son of challenge or otherwise a sufficient number may
not be had, the court shall order the marshal to make
selection from the proper persons having these legal
qualifications ; so that all these questions lie quite out-
side of this case. The power in the court is complete.
It is no cause or reason for delay. It may be done
now and forthwith, and the sooner it is done the better
will all be pleased. I take it for granted that my
learned friends want it done, that they want to go on
with the cause. We'are as anxious as they to go on
with the cause.

One argument, which my learned friend used in the
early part of his remarks, I wish to call your attention
to. ~He says that if this jury is an illegal jury, then
there have been men convicted here illegally, and he
urged with much earnestness that that was a reason
why, if you had been going on in an illegal way, you
should continue to do so. I think, on reflection,
my learned friend will not consider that argument
sound. If you have ever been doing illegal, or im-
moral, or any other wrong acts, the time is to stop
when you first discover it; mot to say, “ We will con-
tinue because we have always done it.” As your honor
knows, when we miade some attempt to bring some
civilization over the Indians, and when the Indian
chief was reproved for murdering his enemy, and told
that that was not Christian, and that that was not
right, “ Why,” said he, “ I have always killed my en-
emy; I have always done it;” and he insisted that
he should continue to kill his enemy because he had
always done it; just as the woman of the Sandwich
Islands, when our missionaries undertook to make her
virtuous, who had always been living with other men
since her marriage, said she had always been so since
she had been married. .

My learned friend read from page 247-of 11 Clark
and Fintelly’s Reports, the case of O'Connell and
others vs. The Queen. Now, let us see what thab case
was. The questions came up for those judges to an-
swer, and the learned judge says: ¢ The answer to the
sixth question will depend upon the principle on which
the law allows a challenge to the array of the panel
of a_jury.” In England they have a statute on this
subject, 1t seems, and he says-——

Mr. MERRICK. No; I beg pardon; the common

law.

Mr. PIERREPONT. They have a statute. The
statute he alludes to I am coming to in a moment.

Mr. MERRICK. T thought yousaid a statute with
regard to the grounds on which a challenge would be
allowed.

Mr. PIERREPONT. Oh,no; the statute on which
this is based.

“The only ground upon which the challenge to the array is
allowed by the English law is the unindifferency or default of the
sheriff.”

That is the only ground. That being settled to start
with, of course it was quickly narrowed down. The
only ground, as the Lord Chief Justice says, is * the
unindifferency or default of the sheriff. But no want
of indifferency in the sheriff, nor any defanlt in him
or his officers, was assigned for the cause of the chal-
lenge upon this occasion.” That was the end of the
case. It ought to have heen the end of the case. This
word ““ unindifferency,” that I see the learned judge
uses here, is certainly a new word to me. I never saw
it before. I suppose it is a good one.

Mr. MERRICK. Habitually used in that connec-
tion throughout the books, and taken from Coke.

Mr. PIERREPONT. I say, I suppose it is a good
word. Itis not one we are accustomed to. Of conrse
we understand what it mcans, that the sheriff was not
indifferent ; in short, that the sheriff was not impar-
tial.

The only ground upon which a challenge to the array |

is allowed by the English law is the unindifferency or
default of the shorif?; but no want of indifferency in
the shertff, nor any defaulj in him or his officers,
was assigned as the cause of challenge in that case.
That being so, it does not need much comment. The
only ground mpon which the law allowed a challenge
was not pretended to exist, as the learned judge says.
Why spend any great deal of time upon a case like
that? ~That is the only ground, he says, upon which
the English law allows a challenge, and it 15 not pre-
tended that any such ground as that existed. Ofcourse
that would end the case. It did not need so much
learning, it did not need so much argument, as the
learned judges and the learned chancellor seem to have
given to it ; but from the note of the case, from the
magnitude of this matter, which was then a great politi-
cal affair, they saw fit to give it a great deal of con-
sideration, and to argue, as a reason why they should
not undertake to set aside the panel, that if they did,
there would be no possible way by which justice could
be administered ; there was no other mode of getting a
jury. It was not pretended, as the judge says, that
any legal ground was presented in the complaint, and
therefore, of course, the motion was denied.

In this case, if there is no ground for it, of course
the motion will be denied. If there is ground for if,
I take it the motion will be granted. In this case
we come under the laws of the United States and
directly under the statute. It is a principle of the
common law, well known, understood by all lawyers,
and by all men perhaps, that it lies in the discretion of
the judge. It is not only in his discretion, but itis his
duty to see that the law over which he is called to pre-
side, is administered. Your honor is placed here, in
this high position in this court, for the purpose of
giving construction to this statute, for the purpose.of
seeing that the laws of Congress, relative to this Dis-
trict, and this court over which you preside, are exe-
cuted. Congress has passed this statute which I have
read. Itis not an unmeaning statute. The reasons
of it are apparent upon itsface. When Congress passed
it, it understood that this statute was to be obeyed,
and that when a man was to be tried for his life, or
when he wus to be tried for any crime, for any fflony,
or for any lesser crime, or a misdemeanor, or for any-
thing else, the jurors who were to try him were to be
such ag the law selected, were to be selected in the mode
that the law directed, and that .no irregularity, infor-
mality, or defect in that should be passed lightly over
by the judge who pregides to see that the laws are ad-
ministered, if it is called to his notice. LIf the statute
has never before been called to your honor’s notice, of
course your honor has never passed upon it. As I
learn from my associate, the District Attorney, as 0
learn from what the learned counsel on the other side
has said, this question has never arisen before. Of
course, then, it is no man’s fault. It has not been
thought of. These men proceeded in their way. They

——

S

thought they would taketheir way to geta jury instead |

of the way of thelaw. They chose to tread in their own
path, to be a law unto themselves, and to say, we will
fixup a jury aswe please, reckless of the law. Itisyour
honor's duty to say that they-mustselect the jury in the
way that the law directs ; and thatisall we ask,  When
they have selected it in the way the law directs, we are
ready to proceed to trial. We are ready now. We
are desirous, and we ask and urge that the power
granted in this other provision of the statnte, by which
your honor is empowered to direct the marshal to se-
lect a jury for the purpose of trying the cause, shall be
exercised; that a jury shall be empaneled, and that we
may be permitted to proceed to trial at the earliest day
that such jury can be collected ; and we see no reason
why it may not be to-morrow as well as at any di stanb
day. So that any reason of delay is not a reason ; s0
that any reason of the failure of justice is a false
reason. The statute has provided for all these things,
and it lies in your ‘honor to direet it; and when the
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facts are brought before the court,and when it is shown
that the statute has not been complied with ; and when
it appeats_that the law has provided that a jury may
be selected, by direction of your honor, in a way per-
fectly in compliance with the law, I cannot for one mo-
ment imagine that your honor will not direct that the
law be complied with, and not say I will let subor-
dinates exercise their own whims and notions, and set
agide the solemn statutes of the law-making power.”

This case is one such as your honor never tried, such
as your honor never will again try, such as has never
been tried in this country, and we hope never will
be again. It is the first ctvil trial for the murder of
the President of the United States, the first civil trial for
that great crime, for that attempt to destroy the Gov-
ernment of the United States—one of those crimes that
shocked the whole world. Many people who despair
of the Republic have many doubts of whether you can,
before a civil tribunal, gét a just and honest trial and
a fair and impartial verdict in a great case like this;
and therefore this cause has magnitude and weight
such as no other case ever had surely in this country.
Ti is in fact not a trial of a man merely for his life ; it
ig in a measure a trial of whether we can get a jury
legally empangled to try the assassing and murderers
of the President of the United States, who attempted
to throw the country into confusion and anarchy, and
who designed all the horrors to follow from it that the
human mind can imagine ; whether such a trial can be
fair, whether justice can be done. All who have ever
read anything of history, or who have ever reflected
upon human nature, know that civil society will pro-
tect itself. They know that if the civil courts and if
the verdict of jurors cannot administer justice, so-
ciety, as in France and in other countries, from its very
neeessity, is driven back to the gloomy despotism of
military power. God deliver us from that. We want
to show before the world, before our countrymen, that
an honest jury of this District will give an honest ver-
dict, will have a fair #rial before a fair court; and we
believe when a jury thus selected are brought together
to try the cause they will give a wverdict with which
our tcountrymen will be satisfied ; and that is all we
want.

. Mr. BRADLEY, (to the District Attorney and his as-
gistant.) Has either of you anything to say ?

_ Mr. CARRINGTON. ~ You have the conclusion. It
18 not necessary for us to say anything.

Judge FISHER. Does Mr. CARRINGTON or Mr.

ILSON propose to argue the point ?

Mr. CARRINGTON. No, sir, I do not, and Mr.
Wizsoy says he does not.

Mr. BRADLEY. If your honor please, I know of
0o case in which it has been my fortune to be engaged
heretofore in which I rose to discuss a question of law
With a deeper interest than I feel now. The tempta-
tion is very great to be led away from the true ques-
tions submitted to your honor for your decision, and it
18 exceedingly difficult to resist following the course
Which has been pursued on'the other side, of not dis-
cussing the questions of law, but presenting considera~
tions to the court which should have no influence in
the judicial mind, We are told that a jury is to be
empaneled to try the assassin of the President. It
would have been hetter to have said, him who has been
charged with being concerned in that monstrous crime.

Mr. PIERREPONT. Excuse me one moment. I
think the learned gentleman must have not heard all
the langnage. There was no such design as to say. that.
Isaid, as found by the grand jury of your District.

Mr. BRADLEY. Certainly that portion of it es-
caped my attention at the time. E

Mr. PIERREPONT. You will find it in the notes of

€ reporter, I am sure.

., Mr. BRADLEY. T hope I shall. There are other
Hl(xyucementa which it is hard to resist, to lead me to
ke some comment on the course of the argument on

the other side ; but time is too precious.  We have now

lost much time, and I desire to have this discussion
closed in time to obtain your honor’s decision to-day,
go that if this motion is overruled and the demurrer
sustained, we may at once proceed with empaneling
the jury ; and if it is not, and there is any other move-
ment of delay on the part of the prosecution, we shall
be prepared to meet every dilatory process as soon as
it arises, and no time shall be lost. f

We are in earnest. We desire to have this party

tried and tried npw. We desire to have him tried by "

a jury omni ewceptione major, against whom not a
breath has been uttered by any counsel who has ad-
dressed this court in the course of these proceedings; a
jury selected according to the forms of law which have
prevailed since the passage of this act; a jury above
challenge for cause ; a jury above challenge for qualifi-
cations; a jury conceded to have been selected by
honest men, with an honest purpose, and without ref-
crence to this trial ; a jury standing (if a jury can stand
impartial in such events as have been refered to)impar-
tial between the Government and the accused.

We desire that the inténtion of Congress shall be car-
ried out, which was to take away from the maxrshal of
this District the power to select jurors. We desire, if
possible, to avoi(f the selection which may be made of
talesmen ; for we know too well the condition of so-
ciety here. We desire to have such a jury as has been
empaneled, and under the circumstances in which this

jury has been summoned, admitted to be free from all

exceptions.

But again, if your honor please, and I take issue with
my learned friend on the other side, we desire to have
a jury that can try the case now; for if the prisoner
is not tried now, no jury under that statute can be sum-
moned or empaneled or returned until next February.
The congition on which the marshal is to be called in
to summon talesmen cannot arise, becanse there has
been no panel returned, and therefore no panel can be
exhausted ; but until the panel has been returned and
shall have been exhaustec{)by some process of law, the
authority of the marshal to summon talesmen is out of
the question. The predicate is that the panel shall have
been exhausted. If there is no panel, there is no predi-
cate. If.there is no predicate, the marshal cannotsum-
mon.

We are gincere, if your honor please, in endeavoring
to bring this question to an issue now. Our brothers
claim, we accord to them, the same sincerity. We may
have done them injustice in supposing that this motion
was interposed for delay. We may have done them in-
justice in suppesing that at this time of the term of the
court, after so*many years of experience, this project
was first discovered and resorted to. I hope we did.

But there is a graver view of this question, which has
not been touched by’ the counsel on the other side, nor
by my learned brother who preceded me, and whigh
strikes my heart and my judgment. Sir, we have been,
told that it is the beauty of the common law, and it is
the obligation of the common law, that the courts shall
enforce statutory provisions; but there is a higher and
holier duty: that courts shall not make law. The coun-
sel on the other side seek in this motion to prevail upon
your honor to make a law. We have nostatute on this
subject of challenge of the array. We stand upon the
common law of England, the common law of the.8tate
of Maryland, the common law engrafted upon the laws
of the District of Columbia, the common law which
must stand unless repealed or modified by statute, the
common law which is as binding upon the judgment
and conscience of this court as though it were a statute.
What is that common law? Can zny man, lawyer or
nét, doubt what that common law ig, when he reads or
has heard read the case of O’ Connell vs. The Queen, in
Clark and Finnelly? Can any man doubt that by the
common law of England the only challenge to the array
was for defect in the man ammoning or charged with
summoning’ the jury? Tue preparation of the lists of
the jury was ot the subject of challenge. 1If any ciwa
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can bring that question directly to judicial decision,
the case of O’Connell does. There was fraud and ille-
gality charged directly upon parties connected with the
making up of the jury-book, admitted upon the record
as being fraudulent and illegal; and the court say, in
such a case as that, there is no such remedy as a chal-
lenge to the array. They say it may sound harsh and
technical, but what of that? It is the law of the land,
aund they go back to the time of the Year Books of Ed-
ward I and Edward IIT, and how it is laid down by
Lord Colke, and they affirm that the challenge to the
array can only be for misconduct or want of impartiality
in the person charged with summoning the jury.
Whether there are other remedies or not, it is not for
me to say. Whether there are other remedies which
the United States might have pursued, it is not for me
to say. Isay it is laid down by that most dignified tri-
bunal, the highest and the gravest court in Christendom,
the court composed of the fifteen judges of England,
that, by the common law of England, the challenge to
the array can only go to the disqualification of the officer
making the summons and returns. No human ingenuity
can escape the conclusion of that case. Argument 1s
vain. 1t is like the buffetting of light waves against a
great rock ; it falls back in spray. It is the solid basis,
the decision of the fifteen judges of England, the most
solid basis upon which we can rest the principles of our
liberty—the common law of England. That rule, thus
strict, thus defined, comes to us hoary with age, bap-
tized in our own Revolution, the common law of Eng-
land! Now, to suit this case, for the purposes of this
case, your honor is to make a new common law!

Again, if your honor please—for I mean to touch
only these questions and make them suggestive; my
time is too precious; I want the decision of the ques-
tion—1I state to your honor that there is no statute on
this subject, that we rest upon the common law; and I
bring to you the decision of the fifteen judges of Eng-
land as to what the common law is, and T appeal to
you to vindicate the common law and enforce it.

I pass from that to another consideration. When
this question was proposed yesterday, I coneeded that
the defendant, according to the current of decisions,
could not waive a-defect in the empaneling of the jury,
but I said I had seen two well-reasoned decisions the
other way. I have since then seen four, and unless
the defect appear upon the record of the case, or unless
1t shall clearly appear that the party did not know
the disqualification or defect, he is as completely con-
cluded as though 1t was a civil case and he had in
form waived the right. The waiver is conclusive, and
I refer to my-learned brother’s [Mr. PIERREPONT'S]
own State for that principle. I refer him to the case
of The People vs. Ronsom, in 7 Wendell, 421, with
which he is undoubtedly perfectly familiar, in which a
man in a capital case moved for a new trial on the
ground of an irregularity in empaneling the jury. I
read from the opinion of the court:

“The revised statutes provide that a jury for the trial of an in-
dictment shall be drawn in the same manner as is prescribed by law
for the trial of issues of fact in civil cases, 2R. 8,734, 25; and in
civil cascs, where there is not a jury already empancled in another
canse, the statute directs ‘that the ballots containing all the names
of all the jurors returned and appearing at such court shall be placed
together un the same bow before any jury shall be drawn therefrom. 2
R. §., 421, § 647

The langtage is so distinct that no man can fail to
understand it, that the ballots containing all the names
of all the jurors returned and appearing at such court
shall be placed together in the same box before any
jury shall be drawn therefrom; and that was departed
from in that case, and a new trial was moved for in a
capital case.

““Here, the ballot containing the name of Sméth not having been
placed in the box befors the drawing of the jury commenced, it is
:‘ﬂ?d} the statate was violated, and the prisoner is entitled to a new

““‘t\.Ve have several times had occasion to consider the effect of an
omission ¢p she part of the officer whose duty it is to draw and em-
banel jurss, to conform to the preciso regulations prescribed by
law in that respect; and we have uniformly held that this statute,

lile many others of a similar character, is to be considered as di-
rectory to the officers mercly, and that a neglect to conform to ity
provisions will not, per se, be a sufficient ground for setting asidq
the verdict of such jury, where the court see that the party cannot
have been prejudiced by it. 5 Cowen, 289; 7 id., 232.”

Now, I should like to know how the party here
would be prejudiced by trying his case before this jury:
thus listed, thus returned, thus drawn, thus empan-
eled. He cannot be prejudiced by that; but, if your
honor please, I can see how he could be prejudiced by
summoning talesmen to supply their place.

“The fifty-ninth section of the same act, 2 R. 8., 420, provides that
the clerk of the court shall cause the names of the several persons re-
turned as jurors by the sheriff, with their respective additions and
places of residence, to be written on several and distinct pieces of
paper, and shall roll up or fold such pieces of paper, each in the
same manner as near as may be, and so as to resemble each other
as much as possible, and so that the names written thercon shall
not be visible.”

Very much pursuing this statute.

“In Cole vs, Perry, 6 Cowen, 584, a motion was made to set aside
a verdict, on the ground that the ballots containing the names of
the jurors were not folded at all, but were put open into the box, in
such manner that tho names might easily have been seen by the
person drawing them. On the other hand, the affidavit of the clerk
who drew the jury was produced, stating distinctly that he did not
sco the names of the jury until after they were drawn. The motion
was denied, on the ground that the statute was direetory mercly to
the officer drawing the ballots, and that the mistale of the officer in
the discharge of his duty was not a ground for sctfing aside the pro-
ceedings where no injury to the party complaining was shown or
pretended. The principle of this case is believed to be fully sanc-
tioned by a great variety of decisions in our own and the English
courts.” .

He cites a number of them. Proceeding to page
424, he uses this language:

“THe conclusion from these cases appears to me to be this: that
any mere informality or mistake of an officer in drawing a jury, or
any irregularity or misconduct in the jurors themselves, will not be
a sufficient ground for setting aside a verdict, either in a criminal or
civil case, where the court are satisfied that the party complaining
has not, or could not have sustained any injury from it,”

Again, at page 426, he says:

“The case of The King vs. Hunt, 4 Barn. and Ald., 430, bears a
strong analogy to the case at bar. That was the case of an informa-
tion for & libe! beforc a special jury; only ten of the special jury
attended, and two talesmen were sworn, and the defendant was con-
victed. He moved for a new trial, on the ground that the officer
had omitted to summon the two special jurymen who had not at-
tended ; and it was contended that it was absolutely necessary that
all should be summoned; that the act of Parliament was impera-
tive, for it required all to be summoned; and if two might be
omitted, so might any other number.» But the court unanimously
refused the motion, saying that it would be an alarming principle
to establish, that a verdict could be sct aside because the sheriff
had omitted to summon one juryman out of the whole panel;’—

Without showing any excuse for it— :
“that applications of this sort must be addressed to the discre-
tion of the court; that i7 the officer had not done his duty, he might
be punished for it; and if his omission bas actually produced pre-
Jjudice to the party, then the court, in its discretion, might prevent
injustice being done by granting a new trial. In‘that case the omis-
sion had not been shown to have been prejudicial to the defendant,
and therefore the motion was refused. 'This, I apprehend, is the
true rule to be collected from all the cases.”

e then reviews the cases of Cooper vs. Bissell, in 16
Johnson, and The People vs. McKay, in 18 Johnson.
The People vs. McKoy was also a case of a capital of-
fence, and there the court granted the new trial, en the
ground that the defect appeared in the record of the
proceedings in the case; not that the defendant could
not waive it, not that the defendant was not bound
by his waiver, but because it appeared upon the record
of the case, and the defendant made the motion to set
it aside. Judge Spencer, in delivering the opinion of
the court, says: ° -

“Inasmuch, then, as & venire was necessary at the common law,
and as the statute yet requires it to be issued, the omission to issue
it we must consider an error apparent on the record; and in such a
case, affecting life, we do not fecl ourselves authorized to dispense
with a process required by the common law,and also by thestatute,
although we may not be able to perceive much use in continuing
it 18 Johnson, 217,

Twmight refer your honor to other cases that I have
in court, but thdse are sufficient for' my purpose. I
therefore say; if the court please, there is no error ap-
parent upon the face of the record in this case.. There
1s nothing showing any irregularity in making out these
lists; in preparing the jury-box, in opening the jury-
box, in drawing the jurors. Thereis no error of record,

——
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and if the case should go on to trial, advertised as the
defendant has been by the proceeding now under con-
sideration, he will be bound by that verdict as effectu-
ally as if all and every form of law had been complied
.with.

i There is, then, no reason of public justice, there is
no reason of public sentiment, (for that has been in-
voked,) there 1s no reason aflecting the public at large,
which should makeé a change in this case from the ordi-
nary course of trial pursued since the passage of the
act; but there is-every inducement which can operate
upon the mind and the conscience of the judge to main-
tain this trial now, with this free and unembarrassed
and impartial jury, and not submit the defendant to
all the disadvantages which the act of Congress was
intended to remove, and subject him to a trial by a
*jury thus denounced by the act of Congress itself.

Now, if your honor please, a word, and a word only,
as to the construction of this statute.

Mr. PIERREPONT. Mr. BraDLEY, before you take
your seat, I want to call your attention to this that I
intended to have done. I understood you to argue that
in England there was no statute having any effect upon
the empaneling of a jury.

Mr. BRADLEY. No; I'did not say that.

Mr. PIERREPONT. I so understood.

Mr. BRADLEY. Oh, no. What I stated was that
there is no statute in England touching the question

. of a challenge of the array, and I repeat it.

Mr. PIERREPONT. I so understood you; and
that is the very point to which I wish to call your at-
tention as to the lay. If you will turn to Chitty’s
Criminal law, 537, you will find the following:

“Challenges for cause are of twokinds: first, to the whole array ;
second, to individual jurymen. To challenge the array is toexcept at
once to all the jurors in the panel, on account of some original de-
fect in making the return to the venire.”

Mr. BRADLEY. Is that the statute?

L Mr. PIERREPONT. One of the original defects is
1is : :

“But besides these, tho defanlt of the sheriff will be sometimesa
ground of principal challenge to thé array. Thus,if the array be
returned by thoe bailiff of a franchise, and the sheriff return it as
from himself, the roturn will be bad, because the party will lose his
challenges; though if the sheriff return one from the liberty it will
eqﬂice, and the lord of the franchise will be compelled to resort to
his action against him. And, at common law, it was a good cause
of challenge to the array, upon a prosecution against a peer, that a
Inight was not returned upon the panel; but by tho 24 Geo. II., c.
18, 8. 4, the necessity for such a return was done away.”

Mr. BRADLEY. Now, if the oour‘ease, I am
very much obliged to the gentleman for furnishing me
with that. :

“To challenge the array is to except at once to all the jurors in
the panel on account of some original defect in making the return
to the venire.”

. If the gentleman will find me the statute authoriz-
ing it, he will surprise me.

Mr. PIERREPONT. If you will turn over to
George IT, it states what the statute is making a change
in the venire.

Mr.. BRADLEY. I will turn over to that directly.
Tha is the common law; and if your honor will turn
back—T will furnish you with the authorities—to the
time of Edward I and III, you will find that it was
common law then in the Year Books.

Now, I proceed : ¢
w}“.It is ecither a principdl challenge or for favor, tho former of
it ich is founded on some manifest partiality, and is therefore de-
t;flve, whilo the grounds of the latter are less certain, and left to
Tlﬂ d““}mnnntion of triers, in thie manner we ghall state hereafter.
Tlm legitimate causes of a principal challengo arc not very numerous.

s, if the sheriff be the actual prosecutor or the party aggrieved,
arg array may be challenged, though no-objection can be taken in
ofFE}St of judgment 8o, if the sheriff be of actual aflinity to eithgr
ot ie parties, and the relationship be existing at the time of the
cut“}"“*lf he return any individual at the request of the prose-
mo(’r or the defendant, or any person whom he believes to be
term ﬁu’omb]q to one side than to the other—if an action of bat-

M%’ Lo depending hetween the sheriff and the defendant, or if the
q'"'nglr have an action of debt against the former, the array may be
tl;é S‘lf"l_qn the_pres}lmptinn of partiality in the officer. So also, if
it “eriff, or his bailiff who malkes the return, is under tho distress

‘fll"'-rty indicting or indicted, cr has any pecuniary interest in
vent, or iy connsel, attorney, servant, or arbitrator in the same
-

cause, & principal challenge will be admitted. And, in general, the
same reasons which we have already secn would cause it to bo di-
rected to the coroners or elisors will also be sufficiont to quash the
array, when partiality may reasonably be suspected. For all these
causes of guspicion the king may challenge as well as the defend-
ant.

Every one of these is a case personalty affecting the
sheriff who makes the return. Now we go a step fur-
ther:

“ But, besides these, the default of the sheriff will be somotimes a
ground of principal challenge to the array. Thus, if the array be
returm;d Ly the bailiff of a franchise, and the sheriff return it as
from himself, the return will be bad, because the party. will lose his
challenges; though if the sheriff return one from the liberty it will
suffice, and the lord of the franchise will be compelled to resort to
his action against him.”

Here are still personal acts or defects of the sheriff—
the indifferency of the sheriff. Again :

“And, at common law, it was.a good challenge to the array, upon
a prosecution against a peer, that a knight was not returned upon

the panel.” *

Was not that the fault of the sheriff? Was it not
charged against the sheriff that he had failed to discharge
his duty, and summoned all commoners when he was
bound to summon a knight? It was the default of the
sheriff ; it was his personal misconduct, or his default
or neglect. All of them-look to the fault or misconduct
of the returning officer.

Judge FISHER. Does the default direct itself to the
summoning power of the sheriff, or to the selective
power of the sheriff?

Mr. BRADLEY. To the summoning power. It goes
to both ; but it must be the act of the sheriff. There
ig an intermediate stage, if your honor please. There
is where we are to come. The sheriff is the only party
who is responsible at the common law, and the statute
hs failed to provide a remedy under the new act of
Congress. In England, in the case of O’ Connellvs. The
Queen, the Statute provided a mode of selecting and
making up the jury-book; and the whole duty of the
sheriff was to select jurors out of that book, and there
was no charge of misconduct against the sheriff; but
all the anterior proceedings were declared to be illegal ;
and yet the court say, * You chargemothing against the
sheriff in making his return, and, unless you do, this
form of redress cannot avail you.” There may be a
remedy, the court say, but the question is as to the
form of the remedy; and I need not say to this honor-
able court that the forms of the law are as much of the
substance of the law as the law itself. The forms of
the remedies to which men resort are just as binding
upon them as the highest statutory obligation. Courts
are bound by the forms which men adopt, and deter-
mine according to the law affecting those forms.

My attention is called to this passage, from the opin-
ion of the Chief Justice in the case of O’ Connell vs.

. The Queen :

«The sheriff therefore being neither unindifferent nor in default,
the principle upon which the challenge to the array is given by law
does not-apply to the present case. The statute has, in fact, taken
from tho sheriff that duty of selecting jurymen which the ancient
law imposed upon him, and has substituted instcad a new machinery,
in the hands of certain officers, by whom the list is to be prepared
for the sheriff’s use.”

Is not that our identical case ?

“Tf the sheriff, when the jurors’ book was furnished to him, had
acted improperly in selecting the names of the jury from the book,
such misconduct would have been a good cause of challenge to the
array ; but that which is really complained of is ”—

And that is what is complained of here—
¢ that the material of the book ont of which the jury is selected by
the sheriff, and for which the sheriff is not respounsible, has been im-
properly composed.”

Mr. PIERREPONT. We make no complaint of the
sheriff. e is not in the case.

Mr. BRADLEY. ¢ It is not therefore a ground of
challenge to the array.” That they do not complain
of. The fifteen judges of England say thmﬁ is no
ground of complaint. Thelearned gentlomen here say
it is a ground of complaint. They make no complaint
of the sheriff or the marshal, He has nothing to do
but to perform ministerial duty, when the writs are
put in bis hand to summon. So the sheriff in Ireland
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had nothing to do but to execute the w1jit, taking from
the book the number of jurors put in his hand. There
is no complaint made of him ; but they go back to the
material out of which the lists are made. T admit that
my learned friend on the other side has argued this
case with great ability ; but I take the opinion of the
fifteen judges in preference to his argument, and the
fifteen judges say that is no ground of complaint. My
learned friend says it is a ground of complaint.

If the court please, if I am right in my reading of
these. books, where the cause of complaint does not
exist upon the record, and a man is tried for his life, he
cannot take advantage of that defect after his trial, ex-
cept upon clear proof that he was ignorant of the de-
fect at the time of the trial. If I am right in that,
then.I say they may proceed to try now. The defend-
ant waives the objection, and he may waive it not-
withstanding the great value put upon the life of an
assassin.

Now, if the court please, I will proceed one step
further in this discussion, which has already occupied
more time than I allowed myself. In illustrating tuis
law, my learned brother says, suppose these assessors,
or whatever they may be called, this board—we will
call them a board ; they seem to have been a very soft
sort of a board from what I can understand from the
other side, if they did not understand their-duty any
better than they have discharged it—suppose this board
had selected a jury of black men and the panel had
come in Cuffees, woolly-headed Africans. It would not
be agreeable to me I agrec; but is there no remedy ?
The remedy is not by challenging the array. That is
all T have to say.

1w11n PIERREPONT. It would not be the sheriff's
fault.

Mr. BRADLEY. It would not be the sheriff’s
fault, and therefore the remedy is not to challenge the
array, but there would very soon be found another
remedy. Suppose they are not tax-payers, any of
them, and the gentlemen on the other side challenge
the array, and they bring in their evidence that they
are not tax-payers, it is no fault of the marshal. They
cannof then challenge the array by any process known
to the English or American common law. They may
have one or another remedy, but it does not follow
that they have the remedy by the challenge of the
array ; and there is the mistake, and the fatal mistake,
on the other side.

But suppose, if your honor please, that this motion
prevails, what then ? The learned gentleman, taking
up the statute of June 16, 1862, and discussing it, read
as follows from the fifth section :

“Butin a capital case, where the said panel shall have been ex-
hausted by reason of challenge or otherwise, the court befors whom
such capital case is pending may, in its discretion, order additional
names to be drawn, and if all of the names in the box shall have
been drawn out and no jury found, the court may order the mar-
shal to summon talesmen until a jury shall be found.”

And again, from theseventh section :

“Andif at any tim® there should not be, by reason of challenge
or otherwise, a sufficicnt number of jurors to make up the panel,
the court shall order the marshal to summon as many talesmen 4s
are necessary for that purpose.”

And the persons selected as jurors are to have the
same qualifications.

Mr. PIERREPONT. Tax-payers, and having the
other qualifications.

Mr. BRADLEY. Yes; but that is not all, if the
court please. That much was read.

“ Andif the persons selected as jurors do not attend, the court
may order the marshal to summon other respectable tax-payers, pos-
sessing the other legal qualifications, to supply the deficiency.”

And he turns back to the first section and says “ tax-
payers " is used there. ‘ White male citizens” is-also
used there ; but he did not read to your honor the next
section, which decribes the qualifications of jurors;
and what are they ?

¢ That no person shall be competent to act as a juror unless he be
o citizen of the Unifed States, a resident of the District of Columbia,
over twenty-ono and under sixty-five years of age, a good and law.

ful man, who has never boen convicted of a-folony or misdemeanor
involving moral turpitude.”

The previous sections require that he shall be a tax-
payer also ; but I ask my learned friend to show where
1t 1s required that he shall be a white man. Have I
not the right, then, to resist this motion? Is there not
e_ver;; ?inducement which a white man can have to re-
818t 15 7

Mr. PIERREPONT. It is there.:

Mr. BRADLEY. I know that when the jury is to
be listed, and when the register of Washington and
the clerk of Georgetown and of the county are to maka
out their lists, they are limited to white men; but
when the marshal is fo go out to summon talesmen, he
is not limited to white men.

Mr. PIERREPONT. But it says they must have
the other qualifications.

Mr. BRADLEY. These are the qualifications.

Mr. PIERREPONT. Those are exclusions, not qual-
ifications.

Mr. BRADLEY. No,sir. Let us have no mistake
about this. I.think I can see where it is drifting. I
think I can understand it. It is for another motive
more powerful than delay. Itisto get another juryin
the place of an honest jury already summoned.  Why,
sir, the gentleman talks about the misgivings in the
public prints. I do not know whether he has scen
what I hold in my hand, an article from this place,
denouncing this jury because sixteen of them are Catho-
lics,.as it is said. I know that the same article, pub-
lished yesterday morning in a northern paper, fore-
shadows and sfates that these gentlemen were to come
into court yesterday and make this identical motion.
It states the ground of the motion, and it looks very
much as if it came near home.

" p}\h' PIERREPONT. What does it state the ground
is?

Mr. BRADLEY. It is there; just the same ground
gou put it here ; it is not lawful. I did not mean to

e led off, and I beg pardon of the court and of the
counsel for being led away from what is really a very
important and grave question, and to which we should
confine ourselves, I do not mean, if I can help it, to
be led into the discussion of any outside matters, bub
to confine myself to the pure propositions of law. Now
let us look at this statute. The act of 1862 says:

“ That it shall be the duty of the register of Washington city, and
of the respective clerks of the city of Georgetown, and the Levy
Court of Washi%n county,in the District of Columbia, within one

month after thi sage of this act, and on or before tho first day of
February in each year thereafter, to make a list of such of the white
male citizens, tax-payers, residing within their respective jurisdic-
tions, as they shall judge best qualified to serve as jurors in the
courts of the said District.”

That is the duty of these parties. Bu$ when the

panel is exhausted, drawn from that jury-box, then the §

marshal, under the seventh section, is to go out and
summon “ other respectable tax-payers, possessing the
other legal qualifications to supply the deficiency;” and
the very same section goes on to provide—

“ Andif at any time there should not be, by reagon of challenge
or otherwise, a sufficient number of jurors to make up the panel,
the court shall order the marshal to summon as many talesmen as
are necessary for that purpose.”

Then the next section provides :

“That no person shall be competent to act as a juror unless he be
a citizen of the United States, a resident of the District of Columbia,
over twenty-one and under sixty-five years of age, a good and lawful
man, who has never been con}'icted of a felony or misdemeanor,” &e.

I agree that these officers, in selecting their jurors, are
to confine themselves to white male citizens; but I
say, when that panel is exhausted, and the marshal
goes out from this court to summon talesmen, he is to
summon citizens of the United States, between. twenty-
one and sixty-five years of age, tax-payers, residents of
the city of Washington.

Mr. PIERREPONT. And white men too.

Mr. BRADLEY. No, sir, not white men.

Mr. PIERREPONT. That is what we hold ; that
that is one of the “ other qualifications;” that he could
not summon any other.

[RETE TRV N SRR TR R 4 s Marsee
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AMr# BRADLEY.
the law.
Mr. PIERREPONT. They do not need to do so.
Judge FISHER. Perhaps the counsel might reverse
ositions if the marshal should summon a mixed jury.
Laughter.] s
Mr. BRADLEY. Unquestionably we would argue
the other way. I give you my convictions now. I
might hear an argument from that side which might
disturb my convictions if I were on that side.
Mr. PIERREPONT. I shall not differ from you.

No, sir; they do not repeat it in

.| read from, 7 Wendell?

Mr. BRADLEY. But, if the court please, that is the-

chance. If the marshal shall go out with an order of
this court to summon talesmen, citizens of the United
States, between twenty-one and sixty-five years of age,
tax- payers, residents of the city of ‘Washington, and
shalfpreturn here a panel of colored men, I ask the gen-
tlemen if I can challenge the array?

Mr. PIERREPONT.  We would.

Mr. BRADLEY. Gentlemen, I do not want to give
you the chance. I do not want to put your virtue to
so severe a test.

One word more as to the construction of this statute,
and I leave this question. Is it directory or not? In
the cases in 7 Wendell, and in cases in Ohio and else-
where, referred to by Mr. MERRICK, where certain pro-
ceedings are required, not essential to the substance,
they will not vitiate the listing of the jury; they will
not vitiate the panel of the jury. Where a man tried
for a capital offence is tried by a jury, all of whose
mames were not put into the box before they began to
draw the panel, and the statute in terms required that
they should be %\ tin the box, the court said the statute
was directory. Now, let us look at this statute. Itpro-
vides that the register of the city of Washington shall
make out a list of persons whom he deems best quali-
fied as jurors, and the clerks of Georgetown and of the
county are to do the same, and then it provides that
“the officers aforesaid shall select.” The gentlemen
say it is a power conferred upon those three men jointly,
and that each man must carry to that meeting a greater
number than the amount to be selected. The register
of Washington must carry more than four hundred
there, because out of his list four hundred are to be
selected ; and so as to the others. If he carries only
four hundred, there cannot be much of a selection. He
15, then, according to their construction, to carry there
more than four hundred, in order that heand the other
two may select. The statute says that he shall make
out & list of those whom he deems best qualified for
jurors, and each of the others shall do the same, and
the officers aforesaid shall select from the list made out
by the register of Washington four hundred names, and
from the others so many. They say that their act is
wholly illegal and void unless they all threeunite in
making these selections. Is it so, or is it merely direc-
tory ? Does what has taken place vitiate it or not? Is
1t & power granted to the three, to be exercised by the
three together, or can it be exercised by each one for
himself? Suppose only two of them meet; suppose
there is no clerk alive in Georgetown or the county,
and the time comes around when they are to make the
selections, what are they to do then? You cannot
have any jury from that part of the District. If it is
& power given to the three, which all three must unite
In exercising, two cannot exegeise it, Nay, more; sup-
Posathey are all three together, and two of them agree
Upon a man and the third differs; there is no power
Egllven in that case. The inference is that the majority
4 ll govern. That, I suppose, is the ordinary rule;
ut there is no provision for it.

yWhat, then, was the intention of the Legislature? It
Was to get a list of jurors prepared by men not con-
:”Grned 1n trials in court, eivil or criminal—not parti-
ST but men bound by their official position to do
Justice, and to make out a list equally as they could
Jtlween all the contending parties. Each man makes
{Q )‘]'*,T’”n"‘l ; he has exercised his best judgmént. Is
Vol. 111, No. 48—2

he to submit that judgment to the-other parties or not?
I mean, is the law mandatory, or is it directory ? Does
anybody complain? No. Does anybody say there is
any irregularity, except this misconception of the law?
No. And what does Judge Spencer say in the case 1
That where it was by the mis-
take of the(imrty it does not vitiate ; there must be cor-
ruption, and the corruption must be alleged and proved ;
but this is not the mode by which that ‘charge of cor-
ruption can be investigated and established. ~ There is
a mode, undoubtedly, by which the United States might
have reached any irregularity; but it cannot be by
this process, the challenge of the array. The statute,
then, means to get an honest and unbiased jury ; and
although there were, and are now, and always will be
Fersons- residing in the same town differing in their po-
itical sentiments, some for and some against the Gov-
ernment, some sympathizing and some not sympathiz-
ing, yet Congress have invested these men with discre-
tion ; they have given them a directory authority ; and
if they have made a mistake in the excrcise of that
authority thus given to them, and the law is directory,
then that mistake does not vitiate the panel.

Now, sir, the argument ab wnconveniente is a very
appropriate one here. If it be true that this whole
list of jurors is illegal, and cannot be passed upon, I
ask your honor where you are going to get a jury
until next February ?

Mr, PIERREPONT. The statute provides the mode.

Mr. BRADLEY. Talesmen? ,

Mr. PIERREPONT. Yes.

Mr. BRADLEY. I am answered, the statute pro-
vides for talesmen. If your honor please, does not this
law affect the Civil Court as well as the Criminal Court?
The statute provides for that too. Did Congress mean
that, when they said if the panel is exhausted, the court
may order the marshal to sammon a jury ? Did they
mean to say the court may order a jury to be summoned
by the marshal when there has been no jury returned
or empaneled or listed? Will it be pretended here
that if these officers, the register of the city of Wash-
ington, the clerk of Georgetown, and the clerk of the
county, had never met to perform the duty under that
law, the court could have ordered a jury to be sum-
moned, the marshal to go out and summon talesmen ?
It is made to depend entirely upon the exhaustion of
the panel, and * the panel ” means a legal panel. This
panel is no panel, and it is illegally here; the return
of jurors is no return, because the list of jurors put
into the.clerk’s hands, according to their theory, is no
list ; and there being no return, no list, no panel, and
it being no panel, it cannot be exhausted, and if it is
ot exhausted, the marshal cannot summon talesmen.

Mr. PIERREPONT. Our argument is that itisa
legal panel, and legally summoned.

Mr. BRADLEY. Why, if the court please, an ille-
gal panel is no panel. The very ground upon which
they proceed is that there is no jury here. 1If there is
a jury here, let them go on and try the man. It is be-
cause there is no jury here that they seek now to sum-
mon a jury here; and there is no jury here, bécause
these officers failed to discharge their duty according to
law and to make their returns according to law ; and,
therefore, there being no jury, no panel, no return,
they ask your honor to summon a jury. How can the
panel be exhausted? That is the question. Let me read
that passage of the law, for I believe my learned friend
has confounded words here. I read from section five:

“DBut in a capital case, where the said panel shall have been ex-
hausted ’— z

“The said panel,” the legal panel, the panel law-
fully framed.

Mr. PIERREPONT. Read section seven.

Mr. BRADLEY. I will,

Mr. PIERREPONT. By reason of challenge or
otherwise.”

Mr. BRADLEY. I have not done.
are tho same words precisely—

In section five




10—48

TIIE REPORTER, 80

“But in a capital case, where the said panel shall have been ex-
hausted by reason of challenge or otherwise,”

« The said pancl;” what panel is it talking about?
The twenty-three persons summoned as grand jurors,
the twenty-six persons summoned as petit jurors—that
is the panel.

Mr. PIERREPONT. Exactly.

Mr. BRADLEY. And if there were no such persons
summoned, no such persons drawn, no such persons
existed. De mon apparentibus et de non existentibus
eadem est ratio.

Mr. PIERREPONT. And then, when that is ex-
hausted by this challenge, we move, after that, for
another panel. )

Mr. BRADLEY. That, if the court please, is a
new idea. When the panel is exhausted by challenge!
That is to say, when there is an empty bucket and you
halloo into if, you have drawn out all thewater. That
is the amount of it. When the panel was perfectly
empty they exhaust it by a challenge! An that 1s

what Congress meant! I shall not discuss that ques- |

tion. I think it is perfectly clear, upon principle and
authority, that there is not a foot of ground upon which
this challenge to the array can stand.

Mr. CARRINGTON. If your honor please, I do hot
rise for the purpose of argument; but my attention has
been directed to an article in the New York Herald
not very complimentary to me ; but I am not disposed
to quarrel with that. It is very complimentary to my
friends, and as a generous-tempered man, I am more
anxious for the reputation of my friends than my own.
But as it is intimated in this article, and some allusion
has been made to it by the learned counsel who last
addressed the court, that there was some reason not
stated for the motion which we have submitted to your
honor, I deem it due to myself to say—

Mr. BRADLEY. I beg pardonof my friend. Idid
not intend what he imagines. I thought it was a fair
retort on what was said by Judge PIERREPONT in reply
to Mr. MERRICK.

Mr. CARRINGTON. As attention has been called
to it publicly, I deem it due to my position before the
public to say, that there is no one who would more
earnestly and sincerely deprecate any appeal to re-
ligious prejudices than myself. Politicians may speak
and think "and act as they please, but for my part 1
would exorcise from the halls of justice the demon of
party spirit and religious fanaticism. I trust in God
the day will never come when a judge or a jury will
be influcnced in the discharge of the highest and most
solemn duties that could be devolved upon human
beings by political or religious considerations. .

In regard to the construction which has been given
by the learned gentleman to that part of the act of
Congress which invests the court with power to order
the marshal, when the panel has been exhausted by
challenge or otherwise, to summon jurors, I deem 1t
also proper to say, that I do not so construe the law
that the marshal would be entrusted with the right to
summon any other than white citizens, or that I desire
anything else.

Mr. BRADLEY. I beg the gentleman’s pardon.
That question has been discussed by both of us.

Judge FISHER. Gentlémen, I do not see how it
would be possible for me to render any opinion on this
question which has just been argued, to-day. We have
a good deal of business before the Supreme Court sitting
in bane, and we have a session to-morrow for the pur-
pose of concluding the business of the term. The court
are to sit at two o’clock to-morrow, and of course we
ought to have a consultation before that time with
reference to the cases which are to be decided. T will,
however, be ready to give an opinion upon this ques-
tion to-morrow morning, and if it be agreeable to both
sides, I would suggest that we bo here to-morrow
morning at nine o’clock.

Mr. BRADLEY. Thank you. I have no objection
to seven, if your honor will say it.

Mr. PIERREPONT. If your honor will only tell
us what the hour is, we will conform to it.

The court thereupon adjourned until to-morrow
morning at nine o'clock.

Thixd Day.
WEeDNESDAY, June 12, 1867.
The court adjourned yesterday to meet at nine o’clock
this morning, but was not formally opened until nearly
ten o’clock, on' account of the absence of his honor,
Judge Fisaer. Ho took his seat on the bench a few
minutes before ten o’clock.

Judge FISHER. Gentlemen, I have to make an
apology to you for not being here promptly at nine
o'clock this morning, as I proposed to do yesterday,
when we adjourned. I woke up very sick, and am
not at all well now.

In regard to the motion of the District Attorney, to
quash the array, or to challenge the array,grounded
upon the affidavit of Samuel E. Douglass, register of
Washington city, I have considered the arguments ad-
vanced by learned counsel on both sides, and I now
proceed to pronounce my opinion in regard to the mo-
tion.

United Stotes vs. John H, Surratt.— Indictment; murder.

Motion of District Attorney to quash thearray, grounded
upon the affidavit of Samuel E. Douglass, register of
Washington city.

The act of Congress, approved June 16, 1862, entitled
“ An act for the selection of jurors to serve in the sev-
| eral courts of the District of Columbia,” provides for
the selection of jurors in the following manner :

1. It makes it the duty of the register of the city of
Washington, on or before. the first day of February, to
prepare a list of such of the white male citizens, tax-
payers, residing within this city, whom he may deem
best qualified to serve as jurors, in which he may in-
clude the names of such qualified persons as were on
his list for the previous year, but who did not serve as
jurors; the clerk of the Levy Court is also required to
make a list by the same time and in like manner, from
such persons qualified to serve as jurors who reside in
that portion of the District not included in either of
the cities of Washington or Georgetown; and the clerk
of the city of Georgetown is required to make, at the
same time and manner, a list of persons qualified to
serve as jurors, from citizens of similar qualifications
residing in Georgetown. And each of these officers is
| required to preserve such list, so made, in the archives
of his office, and to transmit the same to,_his successor.

The making of these several lists is to be the work
of each officer in his separate official capacity.

The lists for the three principal divisions of the Dis-
tyict being thus prepared, it is made the duty of these
three officers to act together, and select, in their jointca-
Pacity, from the lists so prepared asaforesaid hy the reg-
ister of Washington city, the names of four hundred
persons, and from the Georgetown lists the nanies of
eighty persons, and from the lists prepared by the Levy
Court the names of forty persons.

The first section, which imposes the duty of prepar-
ing the lists of qualified jurors, treats of that duty as
the duty of these officers gespectively. Each one is, in
the express language of the act, “ to make a list,”, and
each is permitted by the law to place upon his list the
names of such qualified persons as were on the list the
previous year, as ‘“in the discretion of the officer mak-
ing the same” may seem proper. The lists are to be
made by them, and kept by them respectively, cach
one preparing and having the charge and safe-keeping
of his own list of the persons for his respective dis-
trict.

About this there can be no doubt, and indecd there
is no controversy in this case. When we come to the
| second section of the act, which provides for the num-
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ber of names to be selected from these several lists of

persons qualified to serve as jurors, persons of whose

ualifications each of these officers is to judge severally
within his own jurisdiction or precinct, we find that
the Legislature no longer uses the word ‘‘respective”
or “respectively,” but proceeds to declare in ipsissimas
perbis, “* that the officers aforesaid,” (all of them, not
one or two, but all three of them,) “shall select from
the list of the register of Washington city the names
of four htindred persons, from that of the clerk of
Georgetown eightyfpersons, and from that of the clerk
of the Levy Court forty persons.” While the work of
preparing the three liss 1s the several labor of the offi-
cers, independent of one afiother, the work of selecting
the five hundred and twenty names is devolved upon
«the officers aforesaid,” the whole three conjointly. It
may not, perhaps, be necessary that they should all
meet together, and at the same time and place agree
wpon the four hundréd names to be taken from the
Washington list, or eighty from the Georgetown list,
or the forty from the county list; but certain it is, that
all “the officers aforesaid ’* shall select the number of
names prescribed by the statute. If one of the clerks
only shall make the selection from the list prepared
by himself, or even if two of them shall make the se-
léction, this will not rheet the requirement of the law.

The principle has been too well established by a long
current of decisions to'be now questioned, that when
the law enjoins upon three or more the dut{; of per-
forming an act, without givingto a majority the power
to act in the premises, all must act, or the - action of
those who do act is a nullity, and there is not in the
statutesin question one single word or syllable that
looks in the least towards a selection to be made from
the three lists, or any of them, except by the united
judgment of the three officers upon whom the duty is
1mposed.

1t is just as certain, therefore, that the entire three
must act in making the selection of five hundred and
twenty names for jurors as that each of the clerks and
the register is to prepare his own lists severally.

After these five hundred and twenty names shall
have been selected by “ the officers aforesaid,” then the
fourth section of the act of Congress further provides
that ‘¢ the names selected from said lists shall be written
on separate and similar pieces of paper, which shall
be so folded or rolled up that the names cannot be
seen, and placed in a box to be provided by the regis-
ter and clerks aforesaid, which box shall be sealed,
and after- being thoroughly shaken, shall be delivered
to the clerk " of this court. The fifth section provides
that when juries are needed for any of the courts
during the year, the register and city clerks and the
derk of this court, shall meet at the City Hall, and
such juries shall be drawn by the clerk of this court,
who 15 to publicly break the ‘seal of tHe box and pro-
ceed to draw the requisite number of names.

Such are, briefly stated, the provisions of the act of
Congress upon which the motion in this case to quash
the array is rested, as I understand them, and as I
apprehend they must be understood by everybody pos-
sessed of ordinary capacity and free from the bias of
interest or prejudice. There can be no other construc-
tion put upon these provisions which will not do vio-
lence to, and, indeed, utterly pervert the language used
by the Legislature to convey their intention.” In enact-
Ing these provisions it was doubtless the intention of
Congress no longer to leave in the hands of one man—
the marshal, or any other single man—the power of
selecting juries, in whole or in part, except in the
exigencies of certain cases, for which they provided
10 the same act, and which cases are of rare occurence.

18 power, vested oftentimes in marshals and sheriffs,
nobody doubts, had theretofore been often grossly
gbpseg, and in many instances made the instrument of
njustice and wrong, and Congress thought it would

efter serve the purposes.of justice if it should insti-

officers, the régister of Washington city, the clerk of
Georgetown, the clerk of the Levy Court, and the clerk
of the Supreme Court, in the place of the much-abused
and arbitrary solitary power of the marshal. This
language, in my judgment, expresses the intention as
clearly as any idea can be picttired by the English

1an§uago. Each of these officers was doubtless in-
tended to act as asafeguard against any abuse which the

partiality, bias, ot corrupt disposition of the other
might possibly allure him to commit. .

The affidavit of Samuel E. Douglass, the register of
Washington city at the time of the selection made in
January or February last of the names from which the
present panel of jurors is taken, shows, first, thaf
neither the clerk of Georgetown nor of the Levy Court
saw one single name on his list, much less aided or
co-operated with him in selecting the four hundred
which the law requires that these three ¢ officers afore-
said ” should select, and that he did not see a single
name upon the list of either of the others, or co-ope-
rate in selecting from ‘their lists. » On the contrary, it
shows that each of these three officers put into the box
the number of names specified in the act for their re-
spective jurisdictions, each independently of the other,
and without the slighitest regard to the judgment or
congent of either of the other two.

The affidavit further shows that after the selection of
the names to be put in the box had been thus made, in
utter disregard of the requirements of the act of Cou-
gress in that behalf,instead of sealing up the box and
thoroughly shaking it, and then depositing it with the
clerk of the Supreme Court, as required by the fourth
section, and then meeting afterwards in the office of the
clerk of the court to witness him break the seal and
draw the names of the jury required for the present
term of this court, as provided for in the fifth section
of the act, the clerk of Georgetown city at the same
time, though in the presence of the clerk of the court
and the other officers, proceeded to draw from the box
the names of this present pancl, to which challenge is
now made. This was also a most reprehensible disre-
gard of the plain provisions of the act.

These are the Iacts upon which the application to
quash the array is grounded. The question presented
by the law and the facts (which are all admitted by the
demurrer) for the decision of the court is twofold in its
character :

First. Does the law of Congress require that the
judgment of all three of the officers named therein
should either, united or severally, pass upon the entire
five.-hundred and twenty names required to go into the
box in making this selection from the three lists, or
does it only require that the clerk of Georgetown only
should pass judgment in selecting the eighty names
from that city, the clerk of the Levy Court upon the
forty to be chosen from the rural portion of the Dis-
trict, and the register of Washington to select from the
four hundred to be taken from this city ?

Secondly. Whether, if the act of .Congress does re-
quire the judgment of all three of these officers to be
exercised in the selection of the entire five hundred and
twenty names to be placed in the box, the placing them
there in the manner described by Mr. Douglass in his
affidavit is cause of principal challenge to the array ?

I am clear in my conviction that the law requires
the united judgment of the three officers named in the
act in the selection of the entire number of names to
be placed in the box, for the reasons that I have already
mentioned.

Is, then, the several action of each of these officers,
in selecting exclusively from his own list, and nob
even looking at the list of cither of the others, or even
knowing any of the names taken from those lists to be
placed in the box, as sworn_to by Mr. Douglass, and
admitted by the counsel for the prisoner, a ground in
law upon which to set aside the array ? 1R

1t is argued by the counsel for the prisoner that it is

tute the combined selective power to three or four | not; that nothing except a defect in the summoning of
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a jury by the sheriff is principal cause of challenge to
the array in England by the common law, which we
have inherited from our British ancestors, and which
is the law in this Distyict by which we are to be governed
in the decision of this question; and the case of the
Quéen against O’ Connell and others has been cited by
the counsel for the prisoner at the bar as conclusive of
the question in this case.

I confess that my veneration for the common law of
Fngland may sometimes even run into a weakness; but
the day is long passed with me, and should be with
everybody, when decisions of courts and mere arbitrary
utterances of text-writers, however hoary with age or
exalted in position, are to be accepted as Procrustean
beds, on which other courts and other people are bound
to fit themselves with or without reason. With me no
decision is of weight that lacks of reason for its solid
foundation, unless it be the decision of a superior court
that holds a mastery over me, whose mandates, right
or wrong, reasonable or unfeasonable, I am compelled
by law to obey. .

The grand object of jury trials in this country ot in
Tngland is, or ought to be, and is supposed to be, a fair
and impartial investigation of the subject in contro-
versy by honest and upright men, who are entirely in-
different between the parties to the suit. It was to
subserve this view that challenges were permitted to
be made either to the array or to the poll, and either
by principle or by favor. ~Some persons entertain the
idea that challenges and many other advantages are
given by the common law to the prisoner exclusively,
and nothing'to the State. This is as if we should'say
that all the provisions and formularies of the common
law were invented simply for the purpose of prevent-
ing the public from obtaining its just demands upon the
guilty defender against society. It is as though such
formularies were a mere means and ceremony by which
the accused is to derive every advantage, and have
every means to assist in setting him at large without
respect to the rights of an offended community. Ien-
tertain a different opinion. I concur with Chief Jus-
tice Gibson, of Pennsylvania, in the case of the Com-
monwealth vs. Joliffe, T Watts 585,in which he says:

“Total impunity was not the end proposed by tho legislature, nor
ought it, perhaps, to be desired by the philanthropist. It is not
easy to discover a conclusive reason why the punishment of the
felon ought to move our tenderest sympathies, or why the laws
ought to be defectively constructed on purpose that he might elude
them. To rob the executioner of his victim when the laws are san-
guinary, it might be an achievement to boast of, but we are told that
the mitigation of our penal code, that the certainty of conviction to
be expected from milduess of punishment, would more than compen-
gate in its effects the want of that severity which was thought to
deter by its terrors. * # * If it be further indulged, a shorter
and certainly a cheaper mode of obtaining its end would be to have
no prosecutions at all. But it is one which would scarce be found
to answer in the state of the times. Why, then,should the prisoner
have more than seven (spraking of challenges) to_give him a fair
trial? And his twenty peremptory challenges certainly give him
that. And having secured to him all he hadaright to require, it must
have occurred to the legislature that the Commonwealth must have
a fair trial too.”

Let us now see whether the case of O'Connell vs.

. The Queen, tried in 1844, is one which we ought, ac-

cording to the counsel of the prisoner at the bar, to ac-
cept as conclusive upon the question now before us.
In that case, by 8 and 4 William IV., chapter 19, and
by 4 and 5 William IV., chapter 8, certain provisions
were made regulating the mode in which certain books
should be prepared, from which the sheriff was required
to make a selection of juries. In the preparation of
one or more of the lists from which these jury-books
were made a number of names of persons qualified as
jurors was omitted. A challenge to the array was
made in this case on the ground of the omission, and it
was held that such omission in one of the preliminary
lists was not a sufficient cause of challenge to the
array. But that is by no means the present case.
To make the case at bar similar to that of O’Connell,
and bring it within the ruling in that case, it would be
necessary that Congress should, in the law for sum-

moning jurors, have incorporated a provision requiring
that the three officers who stand in the place of the
sheriff should have prepared their respective lists from
the lists of the assessors, or some other officers, and
that in making the lists of said other officers some neg-
ligent or fraudulent omission should have occurred.
It may be admitted, without any prejudice to the mo-
tion in this case, that the omission by such assessors or
other officers to make a complete list from the list or
jury-book, if we may so term it, used by the register
angclerks, in order to inform them as to who all the
persons legally qualified as jurors in their respective
jurisdictions were,- would not have been sufficient
ground of itself to set up this motion. And yet I am
free to say that, in my opinion, it ought to be sufficient.
But, admitting it were not, it is a very different case
from the one before us. TFere Congress requires that
we combine the judgment of three officers in selectin,

the persons of whom the juries are to be composed.
Each of these officers is to be a guard over the other
two, to prevent him from perpetrating a wrong against
individuals or the community by putting in the box
from which jurors for a whole year are to be taken i
all the courts the names of persons who are disqual-
ified, either from want of mental capacity, moral recti-
tude, purity of blood, want of proper age, or tax-pay-
in% qualifications. .

f one of these officers, as Mr. Douglass did on the
oceasion of filling the jury-box in February last, should
exercise an exclusive judgment in the selection of four
hundred out of the five hundred and twenty names puf
into the box, the safeguard which Congress sought by
the act to throw around the selection of juror8 is nob
worth a fig, and the law was not worth the time con-
sumed in its passage. Mr. Douglass may be, and doubt-
less is, an honest, fair-minded, and honorable man ; but
the law cannot be relaxed on that account, for we can-
not tell how long the office may continue to be filled
by such men. It was enacted to prevent dishonest or

rejudiced or partial men from carrying out their dis-
onesty, prejudices, or Eartiality; and we have no
right to relax the law because of our belief in the
fairness of any man.

The public, as well as individuals, have a right to
exact a rigid compliance with the requirements of the
law; and the only way to secure a fair and impartial
verdict, both to the public and the prisoner, in this as
in all other cases, is to see that the law be fully, fairly,
and impartially executed in all its requirements. The
three officers specified in the act of Congress stand in
the place of the marshal or sheriff. Juries who are
summoned to try cases in this court must not_only be
summoned properly, but must be selected in obedience

to the requirements of the laws. The case of O’Connell

can scarcely be said to be regarded as law in this coun-
try, where mere forms at this day are considered as of
mere secondary importance, when compared with the
substance of the law. If any partiality or default in
the sheriff or his deputy in arraying t%e panel gives
either party the right to challenge the array, as is ua-
doubtedly the law, vide 3 Blackstone, 359, then such
partiality or defanlt on the part of those who are sub-
stituted for the sheriff must likewise be good cause of
challenge to the array. In the State of New York it
has been held, in the case of Gardner vs. Turner, 9
Johnson, page 260, that the drawing of seventer—two
names by the clerk from the jury-box, instead of thirty:
six, the number required by law, and the selecting o

thirty-six by him out of the seventy-two, and his direc-
tion to the sheriff to summon the thirty-six thus gé-
lected by him, was such default as would sustain &
challenge to the array. In the case of James Maguiré
plaintiff in error, vs. The People, defendants in error,
9 Parker’s Crimina} Reports, page 148, it was held thab
inasmuch as the District Attorney was required by stat
ute to issue his precept for summoning the petit juryy
a jury summoned by the sheriff without such precept
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rongfully summoned, and the conviction by such
‘.foy\i;;s gheldyto be erroneous, and the judgment of
gonviction was reversed. _

In the State of Delaware, prior to the year 1850, the
law regulating the summoning of juries required that
in Courts of Oyer and Terminer the jury should consist
of the thirty-six jurors who were summoned to attend
the Court of General Session of the Peace, and twelve
others specially summoned for the Court of Oyer and
Terminer, which two courts were held at the same time,
by the same judges, with the exception that in cases
of oyer and terminer all four of the law judges sab to-

ether, instead of the three who held the court of gen-
eral sessions. In the case of The State vs. John wnd-
sor,  Harrington, 512, indicted for the murder of his
\wife, which was tried in 1850, before a very able bench,
and by counsel distéaguished for their learning and
ability on_either side, a case which was fully argued
and considered, it was decided that, inasmuch as the
act of Assembly provided that the thirty-six jurors
summoned for the 8011‘1‘1; of General Sessions should also
be summoned to attend upon the Court of Oyer and
Terminer, and as these General Sessions jurors had not
been so summoned to attend the Court of Oyer and Ter-
miner, although they were there in attendance, the
mere failure of the sheriff to insert in their summons
a notice to altend the Court of Oyer and Terminer was
sufficient ground upon which to quash the entire array ;
and it was done accordingly.

It would seem at first view that the challenge upon
such grounds, in either of these cases, was an objection
merely sticking in the bark; and yet such is the care-
fal regard which courts in this country entertain in
respect to the selection of jurors and the securing of a
fair and impartial trial on either side, that they require
a strict compliance with the very letter of the law, no
matter from which side the challenge may be moved.
It is just as important to have fairness and impartiality
upon the one side as upon the other; otherwise the
trial of a criminal, however deep his infamy, may be
made a mere farce through which his enlargementis to
be procured. If it he important to observe the mere
forms of the law, it is, in my opinion, of much graver
importance fally to comply with the least of its sub-
stantial requirements. )

Believing, therefore, that the substantial requirements
of the act of Congress in this case, providing for the
selection of a fair and impartial jury, have not been
complied, with, but entirely set at naught, and that
there has been grave default upon the part of these
officers, whom that act has substituted in the place of
the marshal, for the purpose of having them exercise
united judgment in the selection of all the persons
whose names are to go into the jury-box, I am con-
strained to allow the motion of challenge in this case.
I do not consider the fact that the present panel were
improperly drawn by the clerk of Georgetown, who had
10 right to put his hand into the box, because the ob-

Jection which I have allowed lies even deeper than

that,

1t is therefore ordered by the court, that the present
panel be set aside, and that the marshal of the Dis-
trict of Columbia do now proceed to summon a jury
of talesmen.

Judge FISHER subsequently said: My order to the
marshal is, that he summon twenty-six talesmen in this
case. That is the number which constitutes the panel,
and as there is no juror here who is competent to
serve, the number of twenty-six will have to be sum-
moned by him. The jurors who are here in attendance
1n obedience to their summons, the array having been
quashed, are discharged from any further attendance.

The court then adjourned until to-morrow morning
a6 ten o’clock.

Fourth Day.
THURSDAY, June 13, 1867.

The court met at ten o'clock, A. M., pursuant to
adjournment,

The MARSHAL. The jurors, as they are called,
will answer to their names.

Mr. BRADLEY. Will the court allow us to have a
list of this panel before it is called ? d

Judge FISHER. Undoubtedly. :

Mr. BRADLEY. We want to see how many an-
swer, to know whether the whole panel is here, before
we do anything. :

Mr. MIDDLSETON (deputy clerk of the Supreme
Court, and acting clerk of the Criminal Court) pro-
ceeded to call the names on the panel, as follows :

1. William B. Todd. Present.

2. George Mattingly. No answer.

Judge FISHER. I will say here, that I have re-
ceived quite a number of letters from persons who have
been summoned, and among the rest one from Mr.
Mattingly. I will read Mr. Mattingly’s letter, and I
have no doubt that what he says is true:

WasniNgrox, D. C., June 13, 1867.

" His Honor, JUDGE FISHER:

1 was summoned yesterday on the jury to try Surratt,andT bave
to say that I cannot possibly serve. Whilst I am willing to serve
you and my cotintry at all times, I must respectfully ask you to ex-
cuse me on this occasion. I will here state, that T am exempt on
two grounds, so that you will have no difficulty in excusing me.
First, I am engaged in carrying the United States mail; and, second,
T am over age, having attained my sixty-fifth year on the 24th day
of December, 1866. Very truly and respectfully yours,

GEORGE MATTINGLY.

Mr. Mattingly is an aged man, and has served here
a number of times on the grand jury, and would, no
doubt, make a good juror; but if he 1s over age, he is
exempt, and not only exempt, but he cannot lawfully

serve. What do you say to that, gentlemen ?
Mr. BRADLEY. We cannot help i, if he is inca-
pacitated.

Judge FISHER. I have not any doubt about that.
Mr. Mattingly’s name, then, will be stricken from the
list, as *“ not qualified.”

3. William H. Tenney. Present.

4. William P. Dole. No answer.

5. Andrew J. Joyce. Present.

Judge FISHER. Mr. Joyce hands me this note:

‘WasHINGTON, D. C., June 13, 1867.

This certifies that the child of Mr. A. J. Joyce is very dangers
ously ill, and his presence is necessary at home.

THO, MILLER, M. D.

What have you to say to that, gentlemen ?

Mr. BRADLEY. All we cansay is, thatit is subject
to the disposal of the court. !

Judge FISHER. I do not wish to excuse anybody,
where there is an objection made to an excuse ; but I
think wherever there is a good and valid excuse, the
party ought to be relieved.

Mr. CARRINGTON. Under the circuamstances, I
shall interpose no objection to excusing Mr. Jdyce. |

Judge FISHER. Do you interpose any objection,
Mr. BRaDLEY?

Mr. BRADLEY. In this case, if your honor please,
we have to submit entirely to the order of the court.
We wish to be saved the necessity of objecting or as-

senting. %

Judge FISHER. I find that under the eighth sec-
tion of the act of 1862, for summoning jurors, there is
a discretion reposed in the court; and as I would not
wish to be called to serve on a jury in a case whenmy
child was lying at the point of death, and my physician
advised that my presence was necessary athome, I can-
not require Mr. Joyce to serve. Ie is therefore ex-
cused.

6. Franck Taylor. Present.

Judge FISHER. Mr. Taylor addresses me a note,
stating that, for reasons which he here assigns, his in-
terests would be materially injured by his attendance
on the court during this term, and as he proposes to
make an affidavit to that effect, I will hear the affidavit
and say whether I can excuse him.

Mr. BRADLEY. I suggest that instead of that, he
simply make affidavit to the facts stated in his note.

Judee FISHER. He says that * his business affairs

now materially need urgently his personal attention,

»
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an attention which is not of a nature possible to be
delegated to others, and that if said affairs cannot re-
ceive said attention at his hands, within a very fow
days his credit and business standing will be seriously
injured in two foreign counties.”

Mr. BRADLEY: I am afraid your honor misunder-
stood me. I did not wish to hear what the reasons
were, but simply proposed that Mr. Taylor make affi-
davit in open court to the statement of reasons con-
tained in his note.

Judge FISHER. I willstate that Mr. Taylor came
to see me last night, and I told him he had better be
present this morning. He explained to me that he has
some business relations with the Government, making
it necessary to raise very large sums of money for the
transaction of that business, which business is trans-
acted between him and persons residing in foreign
countries: and unless he has an opportunity to make
those business arrangements, it may result very preju-
dicially to his credit.

Mr. BRADLEY. We concur on both sides in the
suggostion that this is a matter submitted entirely to
the discretion of the court, and we take it for granted
that there may be excuses, personal and relating to the
private affairs of individuals, which they do not want
to have spread abroad. We therefore do not desire to
hear any reason of that nature which may be assigned
by parties wishing to be excused.

Judge FISHER. Mr. Taylor, I am quite sure, does
not care. He is a man in good standing. Everybody
knows that, and he wants to maintain that good stand-

ing.

%\Ir. PIERREPONT. As I understand from my
learned friend, we both agree thatin any of these cases
that may arise, we will not ask to hear the reasons, but
will leave it entirely to the court.

Judges FISHER. Very well, then; I will not put
Mzr. Taylor to that necessity. I know, from the state-
ment he made to me, it is of the first importance that
he should be at liberty to attend to his business at
onlr’le. He is excused. The clerk will proceed with the
call.

7. John R. Elvans. Present.

8. David P. Holloway. Present.

Mr. HOLLOWAY. T beg leave to state to the court
that I suppose I am not competent to sit on-a jury in
this District, from the fact that I am not a citizen of
the District. For the last six years, though doing busi-
ness here, I have resided in the State of Indiana. Iam
also in business there, and keep a furnished house, for
the purpose of retaining my residence in that State. I
have never resided here, and do not contemplate doing
50, but expect to return to Indiana within perhaps a
few years.

Mr. BRADLEY. You are a sojourner, practicing
your profession here, _

Judge FISHER. Mr. Holloway, are you residing
within the limits of this District at this time ?

Mr. HOLLOWAY. Ido not know what technical
meaning is given to the word * reside.”” I have been
staying here. :

Judge FISHER. Keeping house here?

Mr, HOLLOWAY. I'am not keeping house here.

Judge FISHER. Transacting business here?

Mr. HOLLOWAY. Yes, sir, I am transacting busi-
ness here. I am here temporarily engaged in that
business.

Mr. PIERREPONT. Will your honor permit us
to make a suggestion ? Although we all agree to leave
it to your honor, yet we feel that we have some duty
in making a suggestion to your honor as to what will
be the consequence if light excuses are taken. Judg-
ing from the experience we have already had in such
matters, the men best fitted to serve us as jurors are
men who are engaged in important business for them-
selves; and we know very well that they wounld wish
to be excused. That is very natural, but at the same
time it is a great duty that they have to perform, and

we want to make a suggestion to the court that thers
is some danger, unless the rule is held somewhat strictly;
that men, from their private interests, will get rid of
this very high duty.

Judge FISHER. If the party is a resident here, j
over twenty-one years of age and under sixty-five yean
of age, a good and lawful man, who has never been
convicted of a felony or misdemeanor involving mora]
turpitude, a tax-payer, and white, he is eligible.

Mr. BRADLEY. Is this gentleman a tax-payer ?

Judge FISHER. Are you a tax-payer here, Mr
Holloway ?

Mr. HOLLOWAY. Ihave paid an internal revenus
tax here, but I pay my tazes in Indiana.

Judge FISHER. Do you pay any tax on real estaty
or any persongl tax here?

Mr. HOLLOWAY. I donofg

Judge FISHER. Then you are disqualified.

9. Thomas Blagden. Present.

Mr. BLAGDEN. I have to state to your honot that
T do not deem myself a proper person to serve on this
jury, becanse I have formed an opinion in relation to
the case, from what I have read——

Judge FISHER. That will be a proper matter for
consideration when you come to answer upon your
vour dire.

10. Riley A. Shinn. Present.

11. Richard M. Hall. Present.

Mr. HALL. If the court please, I should like to
represent to your honor that T feel that it would be
almost impossible for me to sit here ag & juror in this
case. I am in business alone, entirely so, an agency
business, in which not only my own interests would
suffer greatly, but the interests of many persons who
have confided matters of considerable importance to
them to my hands, some of which matters are of very
great interest just at this time. There areseveral mat:
ters that demand my attention this week, and that I
cannot delegate to a clerk in my office. I have none
other than a clerk in my office, and I donot know that
he would be efficient enough to carry on and transach
matters that are already in my hands. The interesis
of other persons perhaps would suffer more than my
own. Besides that, I have just moved out into the
country with my family, and they are there alone some
three or four miles away. There are no male persons
around the house, and 1f I were to serve on this jury
it would involve the necessity of my either moving
back to the city again or providing for their care in
some other way. My wife and children art there in
the country alone in a.lonely place, and I have no per-
son to take charge of my business.

Judge FISHER. I am afraid that your excuse, Mr.
Hall, would let off nine out of every ten summone
on the jury. :

Mr. HALL. I will state further to the court thab
my business is one I have just begun, the real estate
business. I have just left the office of register of
deeds and inaugurated thiz new business. If now,in
the beginning, whilst my business is so young, I have
to sit on a jury here three or four weeks, I should suffer
from it irretrievably almost. :

Judge FISHER. I hope you will not have to sif
three or four weeks. I cannot excuse you.

12. Thomas J. 8. Perry. Present.

13. Franklin Philp. No answer.

hJ'ildge FISHER. T believe there is aletter from Mr.

ilp.

Mr. WILSON. M. Philp sent me a ltter, which I
hand to the court. 3

Judge FISHER. Mr. Philp came to see me lash
night, and I referred him to the attorneys on both sides-
e has written a letter now to Mr. WiLson, stating
that he is engaged in public business which requires
that he should leave by this morning’s train. I sappose
he is not here. i

Mr. WILSON. He is not here, although I told him
he would incur a grave responsibility by going away:

R
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Judge FISHER. I told him he had better see Mr.
prapLry and Mr. MzrrIcK and Mr. CARRINGTON and
Mr. WILSON.

Mr. MERRICK. He saw me, and I told him that
1 did not feel that we had power to excuse him, and
that the proper course for him to pursue would be for
him to appear here this morning end answer to his
name, and present to your honor, for your consideration,
his excuse, whatever it might be. He stated that his
excuse was that, being at present engaged in some mat-
tors connected with the public business, he had, in the
execution of that business, taken passage for Europe
in a steamer that sails some time in July.

The MARSHAL, Mr. Philp was served in person.

Mr. CARRINGTON. It seems to me there should
be some process of the court to enforce his attendance.
Tle was advised, I understand,’by the Assistant Dis-
trict Attorney and by the counsel who represent the
prisoner that he should be here to answer to the court
and make his excuse. While I have been disposed to
accommodate gentlemen, so far as I can consistently
with my sense of duty to the public, I now feel that
it is a duty incumbent on me to interpose. This is a
very important and solemn trial, and surely every
American citizen should feel that there is an obligation
resting upon him to stand his chance to respond to any
call that 1s made upon him properly by the court; and

. T cannot remain silent when a gentleman has been

served with process by the court and fails to appear in
consequence of some private arrangement which would
be disturbed by his appearance in court in answer to
its summons.

Judge FISHER. You ask, then, for an attachment.

Mr. CARRINGTON. I do ask for an attachment
against him.

Judge FISHER. Let the attachment issue.

Mr. BRADLEY., Where is he, Mr. WrLsox?

Mr. WILSON. His letter states that he has gone to
New York.

Mr. CARRINGTON. I wish the attachment to issue
and be placed in the hands of the marshal of the Dis-
trict of Columbia; and then I shall feel it my duty to
take whatever steps may be necessary, within my
power, to enforce his appearance.

14. George H. Plant. No answer.

Judge FISHER. I have a note here, laid on my
table, fromn Mr. Plant, in which he says: “ I am sub-
penaed by your Marshal to attend court to-day. Iam
advised by my physician that I am too unwell to at-
tend, and hope the court will excuse me.”

Mr, CARRINGTON. If your honor please, while I
am not disposed for a moment to discredit any state-
ment Mr. Plant may make, orally or in writing, yet I
submite that it is his duty to appear in person before
the court in obedience to the summons, if he possibly
can do go. If not, I submit that it is his duty to send
to your honor a certificate of a physician. Surely, sir,
if he could not personally obtain that, he has friends
Who would do him that favor; and I can say that in
any criminal case, and surely in a case of this import-
ance, where every one, although willing, I hope, to do

18 duty, desires that the duty of serving as juror may
fall on some one else, each person summoned should
appear in person, or should satisfy the court of his in-
ability personally to attend in the manner in which
this court has heretofore always required, by the cer-
tificate of a physician; and I hope, sir, that your honor
Will not act, in determining upon the excusés of jurors,
O written communications of this kind.

E Judge FISHER. The gentleman who handed me
1S lefter was informed by me that such a letter would
n;)t do; that nothing short of the certificate of his
gcl}’mman, stating the party’s inability to attend on
m‘ci)runt of illness, would satisfy the court. Perhaps it

{\){ be]thztt such a certificate will be forthcoming.

i r. CARRINGTON, If it is not, I shall feel it my

4ty to ask for an attachment. v

Judge FISHER. Very well; let an attachment
issue. The clerk will proceed.

15. Reuben B. Clark. Present.

16. John Van Riswick. Present.

17. Samuel P. Brown. Present.

Mr. BROWN. I would state to the court, that I
have been out of health for some time. I have a cer-
tificate from my physician, which I present:

W ASHINGTON, D. C., June 13, 1867,

I certify that Mr. S. P. Brown has been under my treatment for
disease of his kidneys, which, in my opinion, renders him unable to
endure the fatigue of attendance as juryman. -

JOHN B. KEASBY, M. D.

I will state, that I have been unwell for some time,
and it is impossible for me to sit any length of time.

Judge FISHER. I understand something about
that, Mr. Brown. I cannot object to excusing you.
You are excused.

18. Zadock D. Gilman.

19. Joseph F. Brown,

20. Zenas C. Robbins.

21. Cornelius Wendell. Present.

22. Valentine Harbaugh. Present.

Judge FISHER. I have here a certificate from Dr.
Elliot, stating : *“ Mr. Harbaugh is physically unable
to discharge the duties incnmbent on a juror. Ie is
now under my professional care. Ile has two mem-
bers of his family sick, and requiring his constant at-
tention.”

Mr. BRADLEY. Mr. Harbaugh has sufficient rea-
sons to ask to be excused, to my personal knowledge.

Judge FISHER, (after a conference with Mr. Har-
baugh.) Iam satisfied that this is a case where the gen-
tlemém ought to be excused. Mr. Harbaugh is ex-
cused.

23. Joseph Gerhardt. Present.

Mr. GERHARDT. I do notthinkIam qualified. I
do not pay any taxes on real estate.

Judge FISHER. Do you pay personal taxes

Mr. GERHARDT. Business taxes, license taxes only.
In the second place, through a result of the late war,
I do not hear well. You must talk very loud some-
times, to make me hear. A physician’s certificate can
be got, if it is a necessity.

Mr. CARRINGTON. ~ Is the deafnessin both your
ears?

Mr. GERHARDT. Yes, sir; butone isalittle worse
than the other.

Mr. CARRINGTON. I think there is no legal ob-
jection to Colonel Gerhardt, although he does not pay
any taxes on real estate, which I am surprised to hear,
because 1 thought he was a very substantial and ener-
getic citizen, and that he bad accumulated a considera-
ble amount of real estate; but he does pay taxes upon
personal property, and, I think, although I have a very
feeble voice myself, that I can make him hear me.

Mr. BRADLEY. [ venture to say, that this gentle-
man sitting in the jury box, could not hear what a wit-
ness said in the witness box. Idaresay, he can hardly
hear me now.

Mr. GERHARDT, That's so, your honor. [Laugh-

Present.
Present.
Present.

ter.

I\%r. BRADLEY. I venture to say he has notheard
half what I said, although I speak loud enough to be
heard outside. Fowever, it is none of my business ; it
is the court’s, not mine.

Judge FISHER. How long have you been deaf,
Mr. Gerhardt? .

Mr. GERHARDT. I am not quite deaf. I do not
hear well.

Judge FISHER. I guess you can be made to hear.

Mr. PIERREPONT.  We will speak loud.

Mr. GERHARDT. I was so very sick with mala-
rious fever when I came from the war, that the quinine
and other things that they gave me affected my Licaring.

Judge FISHIER. I guess these gentlemen y will
manage to make you hear, Mr. Gerhardt. [Laughter.]
The clerk will call the next name




THE REPORTER. 86

24. Ioratio N. Easby. Present.

25. William W. Moore. Present. ‘

Mr. MOORKE. I must beg your honor to excuse me.
I am not well. Really I have been quite unwell for
two or three weeks. But the main objection Thave is,
that I am engaged in a business which will greatly
suffer if I am kept here. Itis not a business of my
own, but is one that involves to some extent the public
accommodation. The other party who is concerned in
the management of it is at present absent from the
city. It is the business of the Metropolitan Railroad
Company to which I allude. If I am detained here
on a jury that business must materially suffer. Besides,
as I have stated, I am not well. .

Mr. CARRINGTON. How old are you? Are you
sixty-five?

Mr. MOORE. Not sixty-five yet; very nearly, but
not quite, though I do not confess it in public.
[Launghter.]

Mr. CARRINGION. If your honor please, it is
hardly necessary for me to state to you that there is no
legal objection to Captain Moore, and the excuse is
hardly sufficient, as I think upon reflection the juror
himself will see, because if the court is to be governed
by private counsiderations, and to excuse a juror be-
cause he will be subjected to personal inconvenience,
or because his business will suffer or the business of his
employer, it is difficult to imagine when a jury can be
obtained in this District.

Judge FISHER. Yes, he will have to commend him-
self to me by pretty strong considerations as to the suf-
fering of his business. As to his own health, a certifi-
cate of his physician, that sitting here would be seri-
ously prejudical to his health, might be satisfactory.

Mr. MOORE. I could easily have obtained a cer-
tificate if I had known the rules of proceeding. I can
gét it yet, if I can find my family physician.

Judge FISIIER. Perhaps you can get it in the
course of an hour. The clerk will pass on to the next
name. .

26. Thomas Berry. DPresent.

The MARSHAL. There is one other juror sum-
moned to fill the place of Mr. Mattingly, who is over
sixty-five years of age.

Judge FISHER. Let hirh be called.

The Clerk called the name of John IH. Crane, who
was present.

Judge FISHER. I believe the list has now been
called through. On my way here this morning Mr.
Dole, whose name has been called, put into my iands
this note.

“Being summoned as a juror to attend your court, I beg to say

that X wmn not a citizen of the District, and never was.
“ Respectfully yours,

“ WILLIAM P. DOLE.”
Mr CARRINGTON. If your honor please, I ask
for an attachment against Mr. Dole. That is the only
respouse I can make to him. )

Judge FISHER. I asked him if he was a tax-payer
here, and he stated that he paid a tax on an unimproved
lot he had. That makes him a tax-payer. Whether
he is a resident here or not I do not know.

Mr. WILSON. I understand that he has recently
bought a lot and built & house 6n it; but he can an-

“swer for himself when he comes.

Judge FISHER. Let the attachment issue. We
can hear what he says when he comes in on the attach-
ment

Mr. ELVANS. T neglected to state to your honor,
when my name was called, that within two years past
I haveserved a full term as 8 grand juror, and I was
informed by the court, I think, at that time, when ask-
ing to be excused from service, that service on a grand
or petit jury for a full term would exempt me for
a period of two years. I ask your honor now to de-
cide whether T am exempt or not.

Mr. CARRINGTON. If your honor please, T think

there is no difficulty about that. Mr. BRADLEY hag
suggested to me to turn to the law. I will do sq,
Your honor will observe, by reference to it, that i
does not exempt a person in this condition from jury
duty as a talesman. I hold in my hand the act of
June 16, 1862, with which your honor is familiar, to bg
found in the twelfth volume of the Statutes at Large,
page 428. The third section declares who shall be ex-
empt, in these words:

“That the Mayors of the cities of Washington and Georgetown,
all judicial officers, salaried officers of the Government of the Unil
ted States, commissioners of police, and those connected with the
police or fire department, counsellors and attorneys at law, minis
ters of the gospel, and pries's of every denomination, practising
physicians and surgeons, keepers of hospitals, asylums, almshouses,
or other charitable institutions created by or under the laws relat
ing to the District of Columbia, captains and masters, and other
persons employed on vessels mavigating the waters of said District,
and keepers of public ferries, shall be exempt from jury duty, and
their names shall not be placed in the list aforesaid.”

Your honor will observe, in the first section, that all
that the law says in reference to those who have ren-
dered jury duty may be gathered from the terms of
the act itself. After prescribing how the lists are
made from which the jurors are selected, the act goes
on to say that the officers shall place on their lists
such persons as they shall judge best qualified for
jurors.

« In which lists may be included, in the discretion of the officer
making the same, tho names of such qualified persons as were on
the list of the previous year but did not serve ag jurors, and the
lists thus made by the register and clerks aforesaid shall be kept
by them, respectively.”

That is to say, the officers who are charged with the
duty of making out the lists from which the jurors are
to be selected, shall be confined to those who have not
served within the time prescribed before those lists
were prepared; but when talesmen are summoned,
there is no limitation, as your honor will observe by
reference to the other sections of the act.

Judge FISHER. I do not see that there is any-
thing that exempts Mr. Elvans.

Mr. CARRINGTON. Now, if your honor please, I
understand that Captain Moore, one of the jurors, who
requested your honor to excuse him, stated that he
could obtain a certificate from a physician of his phys-
ical inability to act in the capacity of a juror, and
with the permission of the marshal, I believe he i
gone for a certificate.

Deputy Marshal PHILLIPS, e did not get per-
mission from me.

Mr. BRADLEY. It wasmy doing. I understood
the court to say that he might get a certificate in_ the
course of an hour, and I told him that I supposed he
was at -liberty to do so, and that he had better go

uick. .

r Mr. CARRINGTON. I am not complaining of the
fact that he is gone. I simply desire to state, although
it may not be necessary in this particular case, that I
hope your honor will not act upon the written cer-
tificate of a physician, but that you will satisfy your
own judgment as to the capacity of a juror to serve,
from a personal examination of him and of the physi-
cian upon whose opinion he relies. They should both
appear before the court, and your honor should be sat-
isfied by your own examination, aided, as far as it 18
possible for us to aid, by cross-examination on the patt
of the counsel who appear either for the Government
or the accused.

Judge FISHER. I wwill see to that.

Mr. CARRINGTON. That, I believe, was the prac-
tice in the case of the United States vs. Vanderwer:
ken.

Judge FISHER. - I shall do as I have done in all
these cases : put questions to the jurors themselves.

Mr. BRADLE‘qZ. I understand that six jurors have
now been excused. Six others are wanted before wé

can proceed to select a jury to try the case.
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Mr. SHINN. I wish to state to the court that I am
so sitnated that sitting affects me very much. Some
year ago Or more, if your honor recollects, T was on
the grand jury, and you gave me leave of absence for
ten or fifteen days. I am fearful that sitting so long
as this case will take will injure my health, and I
should like to be excused.

Judge FISHER. I donot recollect the circumstance
of having excused you, Mr. Shinn, butno doubt it is so.

Mr. SHINN. Yes, sir; you excused me for ten
days—Mr. Mattingly was foreman at that tithe—some
eighteen months ago.

Judge FISHER, (after conferring with Mr. Shinn.)
I cannot excuse you now. 5

Mr. BRADLEY. Six more are required to fill the
panel, if your honor please.

Judge FISIIER, (at a quarter past 11 o’clock.) Gen-
tlemen, the marshal informs me that it will probably
take him until about one o’clock before he can have
here the persons who have been summoned, and if you
have no objection, I propose to let the gentlemen who
are here, and who may have some business to attend
to, go until that hour. {

Mr. MERRICK. Before your honor takes any ac-
tion in the matter, I desire to make a suggestion.
Whilst the jury, of course, in accordance with the sug-
gestion of the court, can leave the room until the time
indicated, we think on both sides that it would hasten
matters if the marshal, instead of simply bringing in
ab one o'clock six persons as jurors to supply the places
of those excused, would bring in about twenty, in view
of the fact that it is apparent that a good many will
seek to be excused, and a great number may be excused.
Cne juror, already present, has indicated to your honer
an excuse which, as you replied, will come up on his
eXamination on the voir dire. We do not know how
far that examination may tend to diminish the number
of Jurors now on hand.

Mr. PIERREPONT. We quite agree to that if it is
Within the law, and I suppose it is, though I do not
know,

. Judge FISHER. I amrather doubtful as to whether
1t can be done.

Mr. BRADLEY. By referring to the act of Decem-
er, 1865, 1 think your honor will find an explanation
of this matter.

Judge FISHER. Let us see what that act is. The
SG\‘gnﬁl section of the act of 1862 only reaches to or-
girln{; a sufficient number of talesmen to make up the

anel,

Mr. BRADLEY. You have ordered that ; and now,
8 we understand, it is in the discretion of the court to
SAMmon as many as are necessary.

Judge FISHER. I am doubtful whether, unless
€T¢ 13 something in the act of 1865, we had not bet-
T 80 on now and examine these gentlemen upon the
0w dire, 50 as to get what we can from this panel which

has already been made up. I think that would be the
more legitimate mode of proceeding.

Mr. BRADLEY. We cannot proceed with them
until the panel is made up of twenty-six. We must
have a panel of twenty-six beforec we proceed to select
any jurors, because we have a right out of that panel
to our challenges.

Judge FISHER. You are right, Mr, BrapLEY.

Mr. BRADLEY. In regard to the other matter, I
find that the act of 1865 does not touch this question,
but merely directs how jurors may be summoned when
the whole panel is exhausted, and provides that in an
interval between two courts, where no jury is in the
box, jurors may be summoned to the next court. We
are now proceeding under the common law right of
summoning talesmen in case the panel is oxhausted.
Here the panel has been exhausted.

Mr. PIERREPONT. TIhave not the slightest doubt
about the defence having a right to have the wholo
panel; but there certainly can be no irregularity in
our going on as your honor suggested. There would
be nothing illegal in it if it were done by the consent
of all parties, because the parties are here.

Mr. BRADLEY. That is the very thing we object
to

Mr. PIERREPONT. Very well, then; we have
nothing to say.

Mr. BRADLEY. We require the panel to be full
before making a sclection.

Mr. PIERREPONT. We have not a word to say if
they require it.

Judge FISHER. Then there is no objection, I pre-
sume, to the court taking a recess until one o’clock, and
jurors who are here in attendance will be prompt to
return at that hour.

The court reassembled at one o’clock p. m.
Judge FISHER. Mr. King, one of the bailiffs who
served the summons on Mr. Plant yesterday, brings me

this note :
“ WASHINGTON, D. C., June 13, 1867.

«T certify that I have attended Mr. George IT. Plant with nephretis,
brought about by fatigue and exposure. I would judge that the
duties of juror would tend to aggravate his discase.

“JNO C. RILEY, M. D.”

I do not know whether Mr. Plant is here or not.

Deputy Marshal PHILLIPS. No,sir; he is in Bal-
timore, as the officer who attempted to serve the attach-
ment learned.

Judge FISHER. I have also a certificate from Dr.
Johnson in regard to the health of Mr. Moore.

¢ This is to certify that Mr. W. W. Moore has been for many years
a patient of mine. and, from my knowledge of his constitution and
condition of health, I would regard him as unfit for performing tho
duties of a juror without the risk of being himsclf injured by the
confinement and thoe peculiar duty which would devolve upon

him.
« VY. P. JOIINSTON, M. D.”

Upon an examination of Mr. Moore, I do not think
he would be able to stand the fatigue of a trial of this
sort, and I therefore excuse him.

The marshal called the names of the additional tales-
men summoned by him to complete the panel, as fol-
lows:
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27. William M. Shuster. No answer. 15. Horatio N. Easby.
28. Robert Ball. Present. 16. Thomas Berry.
20. Henry M. Knight. Present. 17. John IL Crane.
30. John F. Ellis. Present. 18. William M. Shuster.
31. Samuel Fowler. No answer. 19. Robert Ball.
32. Terrence Drury. Present. 20. Henry M. Knight.
Judge FISHER. ~Mr. Shuster and Mr. Fowler do 21. John F. Ellis.
not answer to their names. 22. Samuel Fowler.
The MARSHAL. Mr. Shuster was served by leav- 23. Terrence Drury.
ing a copy at hishouse. He was not at home, but his 24. James Russell Barr.
wife expected his return between twelve and one. That 25, William H. Morrison.

may be the reason he is not here. As to Mr. Fowler,

he was served in person.
_Mr. CARRINGTON. Iaskforan attachment against

him.

Judge FISHER. Let the attachment issue.

Mr. WILSON. I understand that Mr. Dole is not
to be found, and Mr. Plant has gone to Baltimore.

Judge FISHER, (to Mr. Middleton, the clerk.) Call
the names of the jurymen, and see how many answer.

The clerk called the list, and twenty-one answered
to their names.

Mr. PIERREPONT. Does your honor find any ob-
jection to having an order made that some fifteen or
twenty, or some other number, be summoned, if we on
both sides consent to it? We are desirous on both sides
to consent to that in any form, orally, or in writing, or
in any other way.

Mr. BRADLEY.
many are summoned.
mons to fill the panel.

.er. PIERREPONT. Thatis all we want on both
sides.
Mr. MERRICK. The first order appears on record
that twenty-six be summoned. The other subsequent
orders need not show how many were summoned.

Mr, PIERREPONT. Would there be any error in
it if it did so appear?

Judge FISHER. I fear there might be.

Mr. PIERREPONT. We do not want any error.
We only want to show that on both sides we wish to
facilitate matters in whatever way we can.

Judge FISHER. I know it.

The MARSHAL. I am ready for any reasonable
number whenever I have the authority.

Samuel Fowler, who had been summoned as a tales-
man, made his appearance.

Judge FISHER. Mr. Fowler, you are attached for
non-obedience to the summons of the court to be here
at one o’clock.

Mr. FOWLER. I meant no disrespect to the court.
I intended to come in time, but mistook the time.

Judge FISHER. Iwill excuse you. Youarepretty
near the time. (To the counsel:) Gentlemen, we have
now twenty-two jurors in attendance for this panel.
Four are yet lacking. The attachments that are out
for Mr. Dole and Mr. Plant in all probability will not
be served to-day.

William M. Shuster, one of the talesmen summoned,
presently appeared.

The marshal was authorized to summon talesmen to
fill up the panel, and his deputies appeared from time
to time with a talesman, until, at half-past three o’clock,
the panel was filled, as follows :

1. William B. Todd.
. William H. Tenney.
John R. Elvans.
. Thomas Blagden.
Riley A. Shinn.
Richard M. Hall.
Thomas J. 8. Perry.
Reuben B. Clark.
John Van Riswick.
. Zadock D. Gilman.
. Joseph F. Brown.
. Zenas C. Robbins.
3. Cornelius Wendell.
. Joseph Gerhardt.

It need not appear on record how
Suppose there is another sum-

© OB ORI

26. Jedediah Gittings.
Mr. CARRINGTON. If your honor please, we haye
now the requisite number present, I believe.
. Judge FISHER. Let them be sworn on their voir
ire.

Mr. PIERREPONT. Will your honor wait a few
moments ? We are endeavoring to make an arrange
ment which will save time.

Judge FISHER. Very well.

[The counsel on each side were in consultation for
several minutes, apparently endeavoring to come to an
agreement as to the selection of twelve jurors from the
panel, the list being handed from one side to the other,
and ecach striking alternately therefrom, till the desired
result seemed to be arrived at. It is understood that
the counsel for the United States struck four names
from the panel, and the counsel for the prisoner ten.]

Mr. BRADLEY, (at fifteen minutes to four o’clock.) I
believe we are ready, now, to proceed to empanel a jury.
Before doing so, we think that it is our duty to ask the
privilege of filing our challenge to the present array.
Your honor has decided the question ; but we desire to
file the challenge, so as to have it passed upon formally,
that we may avail ourselves of our rights. The matter
is understood on both sides.

Judge PISHER. It will be filed. The clerk will
enter that the motion for challenge is overruled, and
that an appeal is prayed for. I presume the grounds
are stated 1n the motion.

Mr. BRADLEY. Yes, sir. The record of the pro-
ceedings in this case shows that the original panel was
not properly listed and prepared ; and that jury havin
been discharged, there were no jurors in the box, an
the court ordered a panel to be summoned. We say
that such order was not lawful.

Judge FISHER. The question was debated on the
former motion. The paper will be filed, and the chal-
lenge is overruled.

The paper filed by Mr. BRADIEY is as follows:

“IN TAE SUPREME COURT OF THE DISTRICT OF COLUMBIA.
“The United States vs.John H.Surratt.
“Jn the Criminal Court, March Term, 1867.

¢« And the said marshal of the District of Columbia, in obedienca
to the order of the court made in this cause on the 12th of June in-
stant, this day makes return that he hath summoned and now hath
in court here twenty-six jurors, talesmen, as a panel from which to
form a jury to try the said cause ; and the names of the said twenty-
six jurors so returned being called by the clerk of said court, m}d
they having answered to their names as they were called, the said
John IL Surratt, by his attorneys, doth challenge the array of the
said panel, because he saithit doth plainly appear, by the records and
proceedings of the court in this cause, that no jurors have ever Deen
summoned according to law to scrve during the present term of this
court ; that no panel has ever Leen lawfully returned to this pres
ent term of the court, and no names of jurors duly and Jawiully
summoned have been placed in the box provided for in_ the tourth
section of the act of Congress, entitled “An act providing for the
gelection of jurors to serve in the several courts of the District of
Columbia.” approved 16th June, 1862, on or before tho 1st of Feb-
rnary, 1867, to serve for the ensuing year; whercfore he prays
judgment that the panel now returned by the said marshal, and
now in court here, be quashed.

“MERRICK, BRADLEY & BRADLILY,
“ Attorneys for Surrait”

Judge FISHER, (to the counsel.) Do I understand
that you have agreed upon a jury, and that you pro-
pose that eleven of them shall be sworn at once, leav”
g the twelfth to be sworn to-morrow ?

ALL THE COUNSEL. Yes, your honor.
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The CnrRK called the names of the jurors agreed up-
on, as follows:
1. William B. Todd.
John R. Elvans.
. Thomas Blagden.
Richard M. 1all.
Thomas J. S. Perry.
William M. Shuster.
. Zadock D. Gilman.
Horatio N. Easby.
Thomas Berry.

10. Robert Ball.

11. Samuel Fowler.

19. James Russell Barr.

Judge FISHER. The first eleven jurors will stand
up and be sworn.

The jurors stood up tobesworn, and the clerk handed
them the book for that purpose.

Mr. BLAGDEN. I wish to repeat the objection T
made this morning to being sworn. I consider myself
unfit to act as a juror, having formed an opinion'in this

© P TS T o

case.

Judge FISHER. Iave you formed and expressed
an opinion, Mr. Blagden ?

Mr. BLAGDEN. I have done so, sir.

Mr. PIERREPONT. I hope your honor will find
out whether this gentleman has formed an opinion, so
that he would not be governed by the law and the evi-
dence that might be brought before him, as he has

. heard no evidence yet.

Mr. CARRINGTON. My own view of it is, that
this doctrine of a gentleman being disqualified because
he has formed and expressed an opinion, is subject to
very important qualifications. The first question is,
whether he has formed an opinion upon all the evi-
dence; and the second, whether he is not prepared to
decide according to the law and the evidence.

Judge FISHER. If he is sworn on his voir dire, I
will try to ascertain to what extent his opinion goes.

Mr. CARRINGTON. We do not care on either side,
about asking Mr. Blagden any questions. All of us
know him, and it makes no digerence how he has ex-
pressed an opinion; we are willing, on both sides, to
trust him to decide on the law and the evidence.

Judge FISHER. The counsel onboth sides, it seems,
Mr. Blagden, are willing to trust you. They think
you are such a gentleman as can make up an honest
verdict, notwithstanding any opinions which you may
heretofore have entertained.

Mr. CARRINGTON. We have no idea that he has
heard the evidence on either side fully. He cannot
have heard it on either side fully. I donot pretend o
know the evidence on the side of the prisoner, and I
do not suppose they know our evidence.

Mr. BLAGDEN. I have read a great deal on the
subject, and formed an opinion.

Mr. PIERREPONT. "None of the evidence has been
published.

Mr. GILMAN. I object on the same grounds.

_ Mr. SHUSTER, Mr. FOWLER, and other jurors,
intimated the same objection to their serving.

Mr. EASBY. I would have objected on the same
grounds before, but I did not know that it was proper
t0 do so at this stage of the proceedings. It has always

een customary to examine each juror separately.
_Mr. PERRY. I wish to state that I am conscien-
tiously opposed to capital pnnishment.

Mr. PIERREPONT. If your honor please, we have
agreed that neither side will ask that these gentlemen
be sworn on the voir dire. We believe they are such
Inen as will bring in a proper verdict on the evidence.
Not one word of it has yet been published, either in the
newspapers or elsewhere.

Judge FISHER. One gentleman says he is consci-
entiously opposed to capital punishment.

Mr. GILMAN. So am I, decidedly.

. Mr. PIERREPONT. Of course, if a juryman says

e would not, on the law and evidence, bring in a ver-

dict according to the law and the evidence, he is not a
proper person to sit.

Judge FISHER. That would be the test by which
you would ascertain the extent of his conscientious con-
victions.

Mr. CARRINGTON. That is an entirely different
question. We were assuming, of course, that all ‘the
jurymen were willing to bring in a verdict according
to the law and the evidence, and we had confidence in
their integrity.

Mr. PIERREPONT. We wish, if your honor please,
that these gentlemen would consider this subject in a
publiclightalittle. The counsel on both sideshave, with
a courtesy lowards each other that Inever saw equalled
in my experience before, tried their best to get a jury
of eminent citizens that were honest, that were above
suspicion, against whose verdict nobody could possibly
utter a whisper. We have earnestly tried to produce
that result, and had hoped that we had done it; and
we think the jury owe something to the community in
which they live.

Mr. SHUSTER. That is very complimentary; but
probably some of us have, as I have most assuredly,
formed and expressed an opinion. Ihave entertained
and do entertain that opinion still, and it is known by
a good many. The subject has been talked of, and we
shall be discussed as jurors in this case.

Mr. BRADLEY. Having made that statement here,
and both parties being entirely content to take Mr.
Shuster, I suppose no human geing outside the court-
house will reproach him with any verdict he may
make. For myself, I should be entirely content to
rest my case in his hands, or in the hands of either of
the gentlemen.

Mr. PIERREPONT. I do not see any other way
but, where a juryman says he has conscientious seruples
about capital punishment, for your honor to find oub
to what extent they go.

Judge FISHER." 1 could easily find that out, 1 suF-
pose, by putting to them the question which generally
relieves most jurors on that subject, as far as my own
experience goes. I will ask these gentlemen whether
they have such conscientious scruples upon the subject
of capital punishment as would preclude them from
rendering a verdict of guilty in a case where the pun-
ishment was death, provided the evidence should sat-
isfy them of the guiltof the party. There are a great
many persons who are opposed to capital punishment.
1 think, myself, hanging 1s the poorest use to which a
man can be put.

Mr. MERRICK. I will take the liberty of su§gest-
ing to the jurors who make this objection, in order to
facilitate the obtaining of this panel, that a jury sit-
ting in a case have very little to do with the conse-
quences of their verdict. They are sworn to find a
verdict according to the law and the evidence, and the
sentence on their verdict is a matter which, as good
citizens, they have nothing to do with in their capaciby
as jurors. 1f they are opposed to capital punishment,
in their political relations to the Government as citi-
zens, they may seek to have the law providing for capi-
tal punishment modified; but as jurors in the box,
they have nothing to do with the consequences of their
verdict.

Judge FISHER. Still, when a person is called to be
sworn as a juror in & capital_case, if, -on the one hand,
he shall say that such are his conscientious scruples
that he could not, no matter how strong the evidence
might be, render a verdict of guilty in a case where
the punishment was deeth, it seems to me that the
court would not be justifiable in permitting that per-
son to be sworn as a juror. So, on the other hand, if
he should declare to the court and satisfy the court
that he had formed and expressed an opinion with re-
lation to the guilt or innocence of the party, which
opinion it would not be possible, or at any rate Froba-
ble, that any evidence could overcome, 1t would not
be, I think, a proper discharge of the duty devolved
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upon the court to allow such a juror as that to be
sworn.

Mr. PIERREPONT. That must be established, of
course.

Mr. GILMAN. May it please your honor, I have
formed and expressed an opinion publicly, and I am
decidedly prejudiced in this case, and I do not think
any evidence I might hear in the court would change
my views on the subject.

Mr. EASBY. I begleave to state to your honor, in
response to what has been said by counsel for the de-
fense, that it was nothing more than fair and proper
that jurors should have expressed their opinion’in re-
lation to this matter, and the bearings of the case, in
view of the evidence that has been published in the
newspapers, and the evidence given on the trial of the
other conspirators, and the conduct of this man since
the assassination of Mr. Lincoln. Now, sir, for myself,
I must confess that I am decidedly biased in such a
way that I do not feel that I could do justice in this
case. Whether I might do injustice to the prisoner or
to the public is a matter which I cannot say at present ;
but I do not feel in that condition of mind which would
enable me to sit in judgment on the life of any man,
I do not feel like taking the life of that man [the
prisoner] in my hands. I feel utterly disqualified for
1t, and I decidedly protest against being compelled to
sit on this jury in reference to his case. The gentle-
men representing the prosecution and the defence have
arranged the matter for themselves, and in very com-
plimentary terms have stated that they are perfectly
satisfied with the character and standing of all the
jurors. We all feel that compliment, but we have a
matter to decide for ourselves.  They cannot regulate
the matter between our conscience and the life of this
man. They cannot say to us, ** You shall acquit this
man, and we are perfectly satisfied with your verdict.”
That will not satisfy us as between us and our con-
sciences. Myself and several gentlemen who have
spoken before are so decidedly biased in this matter
that I cannot see how any human judgment of ours
can bring a fair verdict in this case.  For myself, as I
said before, I feel utterly disqualified for sitting on this
jury while the life of that man is at stake. I should
teel that I was committing murder, perhaps, if I were
to bring in & verdict of guilty, and 1f I were to bring
in a verdict of not guilty, Ishould feel that I was prob-
ably putting forth on the public a man who was guilty
of murder. I am justin that condition, and therefore
not in a fit state of mind to try the case. I cannot
conscientiously sit on this jury. " If the court compels
us to sit on the jury under the circumstances, of course
we cannot help 1t, or I cannot help it; but these are
decidedly my feelings and sentiments. If I am com-
pelled to listen to this trial, and bring in a verdict ac-
cording to the law and the evidence, but against my
own convictions of right and wrong, the responsibility
will rest on some one else and not upon me.

Judge FISHER, (to the counsel.) In the present
aspect of things, gentlemen, I do not see any other plan
than to put every man on his voir dire.

Mr. BRADLEY. That is the result at which we
have all arrived. I suppose all the panel will have to
be returned to the box.

Judge FISHER. The panel will be returned to the
marshal.

Mr. BRADLEY. We have done our best to facili-
tate matters on both sides.

Judge FISHER. I give the counsel the greatest
credit for the spirit that has been manifested,

The names of the jurors were returned to the box.
Each was called and sworn and examined on his wvoir
dire, the oath administered being: * You do solemnly
swear that you will true answers make to such ques-
tions as shall be put by the court touching your com-
petency as a juror in the case of the United States
against John H. Surratt, charged with the murder of
Abraham Lincoln.” ¢

William B. Todd sworn and examined on his v
dire.

By the Courr:

Q. Have you formed or expressed an opinion ix re.
lation to the guilt or innocence of the prisoner at the
bar, John H. Surratt ?

A. To a certain extent I may have formed an Opin-
ion. I do not remember having expressed any opiniog
on the subject.

Q. Would that opinion have such influence upon
your judgment that you would not be able, under the
oath which you have taken, to render a fair, hones,
and impartial verdict on the evidence you might hear
adduced at the bar in this trial, in consequence of that
opinion, whatever may be the extent of 1t?

A. I do not think it would.

Q. Have you conscientious scruples against render-
ing a verdict of guilty in a case where the punishment
would be death, provided the evidence should warrant
you in finding such a verdict?

A. Not at all.

Judge FISHER, (to the counsel for the defence)
Gentlemen, do you challenge ?

The CLERK. Juror look upon the prisoner; pris-
oner look upon the juror. Do you challenge?

Mr. BRADLEY. The United States have the first
challenge.

Mr. CARRINGTON. Your honor will remember
that this question arose a very short time ago, for the
first time since the act of Congress giving to the United
States five peremptory challenges, and I then submitted
that I was not required to speak first.

Judge FISHER. The law 1s silent on that subject;

"but I have thought the matter over myself, and I think

the best plan would be to alternate.

Mr. CARRINGTON. We have no objection to Mr.
Todd.

Judge FISHER. Does the prisoner challenge the
juror ?

Mr. BRADLEY. No, sir.

Judge FISHER. Mr. Todd will be sworn.

The clerk administered the following oath to Mr.
Todd, and he took his seat as a juror:

“You do solemnly swear that you will well and
truly try, and a true deliverance make between the
United States and John H. Surratt, the prisoner af
the bar, whom you shall have in charge, and a true
éegdict give, according to the evidence. So help you

0 .l)

William H. Tenney sworn and examined on his voir
dire.

By the Courr:

Q. Have you formed or expressed an opinion in re-
lation to the guilt or innocence of John H. Surratt, the
prisoner at the bar?

A. T have.

Q. Both formed and expressed an opinion ?

A. I have.

By Mr. CARRINGTON :

Q. Will you state when, where, and to whom you
expressed this opinion ?

A. Not generally, but in conversation with my
family.

Q. Upon what evidence is this opinion based ?

A. Not upon any evidence, but upon common report
in relation to Surratt leaving the country.

Q. And that is all ? .

A. That is all; not from any knowledge of facts in
the case, or hearing any evidence, but from common
report, such as Mr. Surratt’s escape from the country,
and things of that kind.

By the Courr:

Q. Upon the oath which you have taken, do you say
that the opinion which you have thus formed and ex:
pressed would bias your judgment so that ydu could




90 |

03

tlie
-
on

0n
the
st
ar
hat

er
ent
ing

he

rue
ou

otr

re-
the

ay
X
1d

Vol. IIL

THE REPORTER. 5

not, upon the eyidence.which.might be adduced before
ou, render a fair and impartial verdict ? )
y A T think I could render as good a yerdict as if I
Jever heard of Surratt, as if I had just come from
had neve r J
Eneland to this country. )

Q, Have you conscientious scruples against the ren-
dering of a verdict of guilty in a case where the pun-
ishment would be death, provided the evidence should
satisfy you of the guilt of the party accused?

A. 1 have none.

Q. But you say you have formed and expressed an
opinion in relation to the guilt or innocence of the
prisoner?

A. I have.

By Mr. BRADLEY:

Q. Have you not talked very freely aboutit, and ex-
pressed that opinion very decidedly ?

A. Ido not think I have. I may have expressed
that opinion publiciy in casual conversation ; 1t may
possibly have been with other members of my family,
though' I do not think it was anywhere except in family
conversation.

Judge FISHER. I think that, according to the
ruling in the case of Burr, the juror is exceptionable,
and he will stand aside.

Mr. BRADLEY. Certainly, that is what Chief Jus-
tice Marshall says.

Judge FISHLER. Chief Justice Marshall lays that
down as the law, and he is my superior.

Mr. CARRINGTON. I hardly think he goes quite
s0 far.

Judge FISHER. If you will turn to Burr's trial,
you will find that T am right. I do mnot recollect
whether the question arose in regard to a juror of your
own name, or a Mr. Botts.

Mr, CARRINGTON. No, sir; my father’s uncle
was the foreman of that jury.

Judge FISHER. Suppose we let this gentleman
stand aside for the present, at any rate.

Mr. CARRINGTON. Yes, sir; but I would like,
with the permission of the court, to argue the question.

Mr, PIERREPONT. I have the impression, that
that decision does not go to quite that Iength.

Judge FISHER. You will find that it goes a little
further.

Mr. BRADLEY. TUndoubtedly in many of the
States the rule is laid down differently ; but the ruling
in Burr’s trial is precisely what your honor has stated.

Mr. PIERREPONT. T would not so much allude
to that, but I know very well that in the State of New
York persons who have thus expressed themselves
are allowed to be sworn as jurors.

Judge FISHER. It is not so at the common law,
and was not so ruled by Chief Justice Marshall.

. Mr.PIERREPONT.” The point is, whether the man
18 competent to give an impartial verdict.

Mr. CARRINGTON. I had prepared myself some-
what upon that point; for I knew it would be a very
Important question arising in this case. In a case of
such notoriety as this, I suppose there is hardly any
gentleman in'the community, certainly there are very
few, who have not formed and expressed an opinion to
a certain extent, but whether

Mr. BRADLEY. Do not argue it now.

Mr. CARRINGTON. 1 hope your honor will allow
me to argue it at some time. 1 am sure your honor will
D0t charge me with presumption.

Judge FISHER. ~Let this man stand aside for the

grﬁfent ; perhaps weshall have no trouble in obtaining
ry.

John R. Elvans sworn and examined on his voir dire.
By the Courr:

relQi' Have you formed and expressed an opinion in
ailon to the guilt or innocence of the prisoner at the

ar, John H. Surratt?
A. T have.

Q. Both formed and expressed an opinion ?

A. Yes, sir.

Q. Have you formed and expressed such an opinion
as would prejudice your judgment, as would render
you disqualified from giving a fair and impartial ver-
dict, after hearing all the evidence in the cause ?

A. Your honor will allow me to say, that I have
expressed my opinion so publicly, and in such a man-
ner, as would lead me to fear the impressions of the
community on my ability or disposition to render a
fair verdict. I believe personally, that I am suffi-
ciently dispassionate to be able to render a verdict in
accordance with the evidence; but from the public
manner in which I have spoken of this particular case,
I fear the effect on the community as to their judgment
of my ‘ability or disposition to give a fair verdict.

Q. Have you conscientious scruples against render-
ing a verdict of guilty, in a case where the punishment
was death, provided the evidence warranted you in
finding such a verdict?

A. No, sir.

Judge FISHER. Stand aside for the present.

Thomas Blagden sworn and examined on his voir dire.

By the Court:

Q. Have you formed and expressed an opinion in re-
lation to the guilt or innocence of the prisoner at the
bar, John H. Surratt?

A. T have.

Q. Is that opinion such that you can say, upon the
oath you have taken, that it would prejudice your
judgment, after hearing all the testimony in the case?

AL T fear it would.

Q. Have you conscientious scruples against the ron-
dering of a verdict of guilty, in a case where the punish-
ment would be death, provided the evidence should
warrant it ?

A. None.

Judge FISHER. Stand aside.

Riley A. Shinn sworn and examined on his woir
dire,

By the Courr:

Q. Have you formed and expressd an opinion in re-
lation to the guilt or innocence of the prisoner at the
bar ?

A. T have.

Q. Is that opinion such that you can say under oath
that it would prejudics your judgment in this case after
hearing all the evidence ?

A. T fear it would, although I do not know what
the evidence in this case may be.

Q. Have you conscientious scruples against the ren-
dering of a verdict of guilty in a case where the pun-
ishment is that of death, provided the evidence shall
warrant you in finding such verdict?

A. None in the least.

By Mr. CARRINGTON :

Q. When did you express this opinion ?

A. While the trial of the others was going on, and
about the time this young man was captured.

Q. Long before you were summoned as a juror ?

A. Yes, sir.

Q. Upon what evidence, what information, was this

| opinion which you expressed based ?

A. From reading the evidence at the trial of the
others.

Q. Where did you read that evidence ; in whatbook
or paper?

A.’In a book that was published by the Govern-
ment.

Judge FISHER. Stand aside.

Richard M. Hall sworn and examined on his voir
dire.

By the Court:

Q. Have you formed and expressed an opiuion in re-

lation to thé guilt or innocence of the prisoner at the

bar, John . Surratt ?
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A. Yes, sir, I have.

Q. Under the oath which you have taken, can you
say that that opinion would prejudice your verdict
after hearing all the evidencein the case on both sides?

A. There are some facts in connection with the case
that I think would very strongly prejudice my mind.

Q. Have you conscientious scruples against the ren-
dering of a verdict of guilty in a case where the pun-
ishment would be death, provided the evidence should
warrant you in such a verdict ?

A. No.

Judge FISHER. Stand aside for the present.

Mr. CARRINGTON. Perhaps your honor did not
distinctly hear his answer. He said there were some
few facts in the case that would greatly prejudice his
mind. Let me ask himthis question : If the evidence is
entirely different from that which you have seen, is
your mind so far affected by the evidence that you have
read that you would be unable to do justice in this
case ?

A. It is not altogether on the evidence I have read
that I have formed an opinion about it. There are
circumstances that always attend certain occurrences,
and there are some circumstances in connection with
this case that have constantly, from the beginning,
warped my judgment, and I do not know whether evi-
dence would overcome it or not. There would have to
be pretty strong evidence to overcome my judgment.

(5. [By Mr. CARRINGTON.] You mean to say that
your prejudices and feelings have been so excited that
you would be unable to decide according to the law
and the evidence upon your oath as a juror?

A. I would try, if I were to sit as a juror and listen
to the facts in the case; but I have no hesitancy in say-
ing that my judgment would be greatly influenced by
the circumstances.

Q. You think you are so prejudiced that you cannot
do justice to the case?

Judge FISHER. The question is already answered;
let him stand aside.

Thomas J. S. Perry sworn and examined on his
voir dire.
By the Courr:

Q. ITave you formed and expressed an opinion in
relation to the guilt or innocence of the prisoner at the
bar, John H. Sarratt?

A. I think I did at the time of the trial.

Q. At the time of the former trial, two years ago
nearly ?

A. Yes, sir.

Q. Can you say, under the oath you have just taken,
that that opinion is such that in your belief it would
Erejudice your judgment in making up a verdict after

aving heard all the testimony in the case on both
sides ?

A. I do not think it would.

Q. Have you conscientious scruples against the ren-
dering of a verdict of guilty in a case where the pun-
ishmert is death, provided the evidence should satisfy
you of the propriety of such finding?

A. T have.

Q. Haye you such scruples as would prevent you
from rendering a verdict of guilty in such a case?

A. I have.

Judge FISHER. Stand aside.

Reuben B. Clark sworn and examined on his voir
dire.

" By the Courr:

Q. Have you formed and expressed an opinion in
relation to the guilt or innocence of the prisoner at |
the bar? ‘

A. I have, decidedly.

Q. Is that opinion such that you can say, under the
oath you have just taken, that it will prejudice your

judgment in cowming to a fair and impartial adjudica-

tion as to what the verdict should be after haviug
heard all the testimony on both sides ?

A. I think it would influence my opinion.

Q. Have you conscientious scruples against the rep.
dering of a verdict of guilty in a case where the pup. &
ishment is death, provided the evidence shall satisfy
you of the propriety of such finding ?

A. Not at all.

By Mr. CARRINGTON :

Q. When was your opinion formed and expressed?

A. It was formed in the early part of the trial of
the others.

Q. Upon what evidence or information was thi
opinion based ?

A. On common rumor, and what I gathered from
the proceedings of that court.
. How often did you attend that trial?
Three times.
. On three different days ?
. Yes, sir.
. Did youread the evidence ?
Yes, sir.
. Did you read all the evidence that appeared on
that trial ?

fA‘ As it was published in the newspapers, most

of it.

Judge FISHER. Stand aside.

d'J ohn Van Riswick sworn and examined on his voir
re.

By the Courr:

Q. Have ﬁou formed and expressed an opinion in
relation to the guilt or innocence of John H. Surratt,
the prisoner at the har ?

A. T am not aware that I ever have either formed
or expressed an opinion.

Q. Have you conscientious scruples against the ren-
dermg of a verdict of guilty in a case where the pun-
ishment is death, provided the evidence shall warrant
you in such finding ?

A. T have not.

By Mr. PIERREPONT :

Q. Do you live in Washington?

A. T do.

Q. Were you here at the time of the former trial of
the conspirators ?

Yes.

Q. Did you read the evidence ?

A. T believe I did.

f@zt.?Did you express an opinion about the effect
of it ?

A. Inregard to this man, I did not.

Q. And you did not form any opinion ?

A. T did not,. ;

Q. And you have none now ?

A. No decided opinion.

Q. You have not said anything about it to anybody?

A. I am not aware that I have said anything to
anybody in regard to his guilt or innocence.

By Mr. CARRINGTON :

Q. You said you had no decided opinion ; have you
any opinion at all?

A. Not as to his guilt or innocence.

Q. Have you formed or expressed any opinion in
regard to the other conspirators ?

Mr. BRADLEY. I object.

Mr. MERRICK. (Certainly that is not proper.

Mr. CARRINGTON. State the objection.

Mr. BRADLEY. On what ground do you ask such
a question ?

_ Mr. PTERREPONT. We will argue that, if objec:
tion is made. This man is indicted as a conspirator
with others, and if he is not guilty in connection with
the others, he is not guilty at all, because there is B0
indictment, except in connection.

Mr. MERRICK. Your honor will observe thab it 13

opopore
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exceedingly difficalt to got a jury by asking, first, as to
an opinion in regard to the guilt or innocence of this
prisonet, charged with the murder of the late President
of the United States, and then as to an opinion with
reaard to the guilt or innocence of other parties named
in the indictment as co-conspirators with him. If that,
is a proper question, and, when ansxvered in the affirm-
ative, that such an opinion 1s formed, it would dis-
qualify & juror, I apprehend you could not get a jury
i this District, and scarcely in the United States. I

Jesume that thereis scarcely an intelligent man in the
United States who has not formed and expressed the
opinion that Booth shot Mr. Lincoln. He is one of
tho parties. I apprehend there are very few who have
1ot formed and expressed an opinion that the mother
of the prisoner at the har suffered death without com-
petent testimony to convict her; and so we might go
through with the inquiry in reference to these other

arties, and, on one side or the other, you would find
that every intelligent man in the United States had
formed and expressed some opinion. It would entirely
defeat the empaneling of a jury to allow it.

The question for this jury to try is, according to the
indictment, whether or not John H. Surratt is guilty
of the murder of Abraham Lincoln. The indictment
charges that this murder was committed as the result
of a conspiracy between various parties, that the pris-
oner at the bar was one of the conspirators, and that
the prisoner ab the bar committed the murder. A per-
son summoned as a juror may entertain the opinion
that two, three, four, or five of the others charged in |
the indictment as having been conspirators did con-
spire, but at the same time he may not have formed any
opinion at all as to whether or not the prisoner at the
bar was the sixth conspirator; or he may entertain the
opinion that the prisoner at the bar was in a conspiracy
of some kind or other, or in a conspiracy the object of
which was the murder of the President of the United
States, and that, although in a conspiracy to commib
the murder, he may never have formed an opinion as
to whether or not, in point of fact, the prisoner did
commit the murder. I therefore submit to your honor
that the inquiry put by the prosecuting attorney is an
Inquiry relating to matters not legitimate to be inves-
tigated for the purpose of ascertaining the qualifications
of & juror in tﬁis case.

Mr. PIERREPONT. If your honor please, before
we knew in what mode we should be called upon to
meet this question of the challenge, the question re-
ceived the consideration of my learned friend, the Dis-
trict Attorney, with myself and his associate ; and we
gave it a very careful examination, and we came to the
conclusion, which we supposed to be sustained by abun-
dant authority, and think it entirely clear, that the
question objected to is a proper question and a neces-
sary question in order to get at the qualification of a
juror in a case of this kind, where there is such an
mdictment. The reason urged by my learned friend
against it is a statement that he believes, or I do not
know but that he asserts—at least he believes—that
therg are but few in the United States who do not en-
tertain the opinion that Mrs. Surratt was illegally
executed, as I understand him, and therefore that we
cannot get a jury competent to try the prisoner at the

ar.

Mr. MERRIOK. 1 beg that my learned brother on
thie other side will state the entire proposition I sub-
mitted. 1 said that there were few or no intelligent
Detsons in the Tnited States who had not formed an
Opinion upon the question of Booth’s participation in
< muzder of the President, the killing of the Presi-

nt,

mg\th: PIERREPONT. Yes, but I speak of Mrs. Sur-

" Mr. MERRICK. And that there were also, I pre-
;)Umql, at prosent but few who had not formed the
Pinion that Mrs. Surratt had been executed upon in- |
sufficient, evidence. |

Mr. PIERREPONT. DPrecisely; that is the very
statement. My friend has made it a little stronger
than I did. I'did not intend to overstate it, and it
seems I did not come up to the mark. I did not wish
to overstate it, for I think nothing is gained by that.
That my learned friend urges as a reason to your honor,
on a question of law about the inadmissibility or pro-
priety of the question propounded to the juror, why
your honor should exclude the question. I do not
suppose that is any reason at all, or will weigh with
your honor a moment. Both sides in this caunse cer-
tainly have acted very fairly in it. I have no com-
plaint to make of my learned friends. They have
acted like gentlemen in it; I shall ever say so; and
we have tried honestly on both sides to get an honest
and impartial jury. We have done all that we could,
and exhausted our power. Now we are thrown back
upon the law, and that we have got to take, and that
we intend to take. After having done all that we can
in every possible way to hasten this case, and it fails
from no fault of ours, from no fault of our friends, but
we are thrown back upon the law, we have got to take
it, whatever it is. However long it takes to get at it
we intend to pursue it. We have prepared ourselves
upon this very question. Now, if your honor please,
if you have looked at the indictment—if not it will
be necessary for us to bring it into court and read it to
you—you are aware that it charges the prisoner at the
bar as having been engaged in a conspiracy with other
persons, Mrs. Surratt, Booth, Payne, and others being
named. Now, if a juror comes here and says that he
does not believe that these other conspirators were
guilty, then there cannot by any possibility be any
guilt on the part of this party, because he is only
charged as a conspirator with other persons. If a juror
has made up his mind, and in such a way that evi-
dence is not to change it, that the other charged con-
spirators in this indictment with him were innocent,
then he is not in a fit frame of mind to listen to this
case, because if he thinks they were innocent, and he
has expressed that opinion, it is utterly impossible that
this prisoner shall be guilty in his estimation. They
are necessarily connected. - We want to bring the au-
thorities to your honor upon that subject. We have
collected them with some care.

Mr. CARRINGTON. The court will indulge me in
a few words in relation to the;point which has just been
submitted by my learned colleague, that this questionis
simply responsive to the indictment. The indictment
in one of the counts distinctly charges that the pris-
oner at the bar formed a conspiracy with others who
are named, and in pursuance of that conspiracy did
kill and murder the deceased. If, therefore, a juror
has formed and expressed an opinion in regard to any
of the parties named as co-conspirators of the prisoner
in the perpetration of the crime alleged in the indict-
ment, he has formed and expressed an opinion in regard
to apart of the case; and if it be true that the expres-
sion of an opinion in regard to any material part of
the case may so affect the mind of the juror that heis
not prepared to act fairly and impartially, he is an in-
competent juror upon that ground. Moreover, sir, not
only does the indictment name the co-conspirators, with
whom the prisoner co-operated in the perpetration of
the offence alleged, but it distinctly alleges that he con-
spired with others to the jurors unknown. Surely,
then, if this is a material, prominent allegation ir the
indictment, if it charges co-operation between the
prisoner and other conspirators, and a_juror has ex-
pressed an opinion in regard to the guilt or innocence
of one of them, does he not, by implication, although
he does not in so many words mention the name of the
prisoner, express some opinion in regard to his guilt or
1nnocence, in regard to the character of the offence
charged against him in theindictment? If a juror says—
1 may state this by way of illustmtmn-—“_Athough_I
may believe that the prisoner did commit a certain
crime, my opinion is that he is not guilty, as indicated,”
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is he a competent juror ? If a party is not guilty, as
indicated, however great the crime he may have com-
mitted may be, he is not guilty under the law, and can-
not be punished. The admission of this juror is that
he has formed and expressed an opinion which goes to
the guilt or innocence of the accused, as indicated.
Therefore, if the formation and expression of an
opinion without any qualification-—and about that I
shall have something to say hereatter—disqualifies a
juror, this juror is not competent to act in the present
case. -

But, again, if the court please, you will observe, by
the second section of the act of March 3, 1865, (13
Statutes at Large, page 500,) that the Government of
he United States is allowed five peremptory challenges,
and the accused twenty, and it provides that all chal-
lenges, whether to the array or the panel, or to indi-
vidual jurors for cause or favor, shall be tried by the
court, without the aid of triers. Your honor, then,
without the aid of triers, is to determine whether there
is good cause for the challenge of a juror. Now, where
a question of fact is submitted to the decision of a
trier, was it ever heard of that counsel might not ex-
amine and cross-examine any witness who was pro-
duced before them? Where the trial of a question of
fact is transferred, by eximess legislation, from the jury
to the court, are counsel precluded from asking any
question which would be calculated to elicit a fact tend-
ing to instruct the mind and conscience of the court
in regard to the subject-matter of the inquiry ? Your
honor being a trier whether this man is an impartial
juror, you will permit the counsel on both sides to ask
any question tending to elicit the state of mind in
which heis in regard to the issue whiclx would be sub-
mitted to him in the event of his bein sworn as a
juror. Now, is not the guilt or innocence of the co-
conspirators, with whom the prisoner is charged to have
co-operated in the commission of this offence, a material
fact? It is not necessary for me, at this time, to dis-
cuss the degree of materiality. Is it not relevant? If
relevant, however remotely relevant, being a question
of fact submitted to your honor, we have a right to
elicit it upon cross-examination. The examination-in-
chief has been conducted by your honor. You have
asked him the general questions, and from those gen-
eral questions your honor’s mind may be satisfied,
either that he is a competent or an incompetent juror.
By an exercise of the right given by Congress, your
honor is the tribunal before which this question is tried.

Mr. PIERREPONT. Judge and jury both.

Mr. CARRINGTON. Judge and jury both. Being
80, you will leave us to pursue our cross-examination
as we think best, only restraining us to those matters
which are relevant. I graut you, that if I should ask
this man a question entirely irrelevant and imperti-
nent, your honor, seeing that it had no possible connec-
tion with the case, would.close the door upon me. But
will your honor say that the acts of the co-conspira-
tors, with whom the prisoner is alleged in the indict-
ment to have co-operated, are not as at present ad-
vised, for you only determine upon the facts as they
appear spread upon the face of the record, connected
with the very subject-matter which we now propose tq
investigate? Therefore I think, sir, that we have a
right to ask this question; and for what purpose?
This act of Congress, making the court the trier, would
be brutum fulmen if your honor were allowed to ask
only general questions. We believe we have good
cause for challenge, but not desiring to exhaust the
privilege of peremptory challenge, I submit that we
are not precluded from the right of subjecting the pro-
posed juror to cross-examination.

Mr. PIERREPONT. The question now is merely
on getting out the evidence, not on the result when out.

Mr. CARRINGTON. Your honor understands that
my object is merely to elicit on cross-examination such
facts as we think pertinent, and then for your honor
to determine whether the juror is qualified or not. I

agree with the learned counsel who spoke on behalf of
the prisoner, that it would be exceedingly difficult t
empanel a jury if the principle enunciated by yoy
honor, as I understood it, is correct. Your honor, |
am sure, will not charge me with presumption for ask.
ing permission to be heard in reference to a questiog
of such great importance. I do most respectfully soh.
mit that the mere formation and expression of g
opinion by a juror does not disqualify.

Mr. BRADLEY. That is not this question.

Mr. CARRINGTON. That is not precisely this
question, I know. If that does disqualify, surely ws
have a right to ask questions which will bring befor
the mind of the court, whether either directly or indj-
rectly, in any way, whether he mentioned the namg
of the prisoner or not, the juror has in point of fact
formed or expressed any opinion.

Mr, PIERREPONT." We have a right to clicit any
fact that will enlighten the judgment of the court on
that point.

Mr. CARRINGTON. We claim the right to elicit
any fact that will enlighten the judgment and con-
science of the court in regard to that matter.

Mr. BRADLEY. May it please your honor, I do
not exactly understand from the arguments on the
other side what it is we are going to try. Ihad read
the indictment with some care, and until I heard what
has fallen from my learned brothers to-day, I sup-
posed T knew for what offence we were to be put on
trial here, and what was the real question at issue;
but I confess that, after what has just been said, I am
as ignorant as my client is for what offence he is to b
tried. But, I assume now that their understand-
ing of this indictment is just, and I assume that heis
on trial for a conspiracy, and he is on trial for murder.
As to the question of his guilt or innocence of either
of these, the juror has been interrogated and has formed
no opinion. He has formed no opinion whether the
defendant has been guilty of murder; he has formed
no opinion whether he has been guilty of the conspi-
racy charged in the indictment or not. He has an-
swered that distinctly. Now, the gentleman asks,
‘“ Have you formed any opinion as to whether other
people were engaged in that conspiracy and in that
murder ?”  That is the whole question. =~ Are we to be
tried for that? Is that the matter the jury is to in-
quire into? Is that the matter as to which the juror
is to have formed an opinion ? Suppose Le believed all
those people were guilty, could they draw that out!
Certainly, according to the theory now propounded,
that upon cross-examination they have a right to ask
him any question bearing upon the subject of inquiry,
you can ask him whether he thought they were guilty
or not. Nobody ever heard of such a thing before
Can you ask whether he thought those people were
innocent? Certainly, on this theory, you can ask what
is the opinion he has formed. The only question is s
to the guilt or innocence of the accused. What is the
charge? First, they say murder. The man says, “I
have formed no opinion as to his guilt or innocence ov
that charge.” Second, conspiracy. e says, “I have
formed no opinion on that. I may believe that the
other people were concerned in a conspiracy, bub I
have not found any opinion as to whether he was con-
cerned in it or not.” Can it throw any sort of light
on the question that he has formed an opinion aboub
the guilt or innocence of somebody else ? y
3 Mr. PIERREPONT. Yes, when he is charged with

1em.

Mr. BRADLEY. Is not the very question whether
he was connected with them? Is not the question at
issue bere whether he was connected with tlfem ; nob
whether they were guilty, but whether he was con
nected with them ? That is the question here, and 0B
that point the juror has answered that he has 00
opinion, and that is the only point a3 to which he cad
be interrogated.

Now, I am.enlightened in another point of view by
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(he statute to which reference has been made. My
Jearned brothers know perfectly well that before that
statute and without that statute, at common law the
j{ld"e was the trier of fact as well. as the adjudicator of
']nwrf and it was only when triers were dpmanded
that the question of fact was turped over to triers; but
antil triers were demanded, the judge passed upon the
facts, and the only effect of that statute is to modify
the law, so that now there shall be no triers.

Judge FISIIER. I suppose the intention of the
Legislature in passing t.-he statute was to get rid of
triers where a challenge is made for favor.

Mr. BRADLEY. Certainly in a case of a challenge
for favor or cause. Heretofore, the party challenging
had a right to demand triers ; that was the law; but
the court would decide it unless triers were demanded.
Now, is it modified at all? Did human being, lawyer
or not, ever hear before, that when a man was called
as a juror, and the proper questions were putto him by
the court, counsel on either side could cross-examine
him, as they would a witness before a jury ? Inever
heard of such a practice. I doubt whether my learned
brother from New York, ever heard of such a thing.

Mr. PIERREPONT. T can tell my friend that I
never heard to the contrary. I have done it mysel,
certainly fifty times.

Mr. BRADLEY. Inever heard of such a thing in |

my life, and never saw it.

Mr. PIERREPONT. I never saw the contrary in
all my experience.

Mr. BRADLEY. I have never heard of it; but,
thank fortune, I do not belong to the New York bar.
[Laughter.] I can only say, that I have heard your
honor on the bench frequently say, “ That has gone far

enough,” not cross-examining, but interrogating the |

party as to the fact of his having formed an opinion,
and upon what basis he had formed an opinion.
That I have heard your honor do. Nay more, 1f I am

common sense enough to understand that it charges
the murder of the President, and that the conspiracy is
merely thrown in as matter of inducement.
| Mr. PIERREPONT. The whole thing is the con-
| spiracy to murder; and in a conspiracy to murder, all
| are principals.
Mr. BRADLEY. Ah, ha!
| law, but it is not law here.
i Mr. PIERREPONT. I should like to bring in the
aw.

Judge FISHER. I should like to be enlightened. I
wish you had it here. It is very late, and [ am very
much worn out.

Mr. PIERREPONT.
worn out; I am hungry.

Mr. BRADLEY. I am not the youngest man here,
but I want this point decided, and am willing to stay
till it is.

Judge FISOER. Iam not hungry, but I have not
eaten anything since yesterday morning.

Mr. BRADLEY. I thoughtyoubroughtyourlunch
with you.

Judge FISHER. I did; butI gave it to Mr. CAR-
RINGTON. [Laughter,]

Mr. CARRINGTON. I amnow refreshed, and ready
to go on as long as you please.

That may be New York

We are all fatigued. Iam not

Mr. MERRICK. Your honor will allow measingle
remark incidentally. I suggested, a few days since,
when the discussion took place, that the act of 1853

| was, atb least, liable to the consiruction that unless the

panel was completed by Saturday night, our entire
week’s work would be wasted and gone, for the case
would end at that time, and we know not then when

| it could be tried. 5

Mr. BRADLEY. Take all day Sunday. The new
term does not begin until Monday.

Mr. MERRICK. Sunday is a dies non. I said be-
fore that I apprehended that construction might be

not very much mistaken, I have heard your honor say, | placed on the law.

“Gentlemen, you may ask him some questions,” and |

you stop them as soon as they ever go beyond the
direct questions showing whether the party, when under
his oath, answered truly whether he had formed and
expressed an opinion. But as to this idea, that a juror,
called upon his voir dire to answer questions as to iis
eligibility and qualifications, is to be put under cross-
examination, I never heard of it before.

Mr. PIERREPONT. We always examine him.

Mr. BRADLEY. T know we undertake to examine
him ; but within what limitations is that examination
conducted ? It is that the question shall relate directly
to the matter in charge, and not extend to irrelevant
and collateral matters. Now, is it, or not, a wholly
irrelevant and collateral matter, whether this person
has formed and expressed an opinion as to the guilt or
nnocence of parties charged to have been engaged in
this conspiracy with the defendant, unless he has formed
an opinion also that the defendant was concerned with
them? If he has not formed an opinion that the de-
fen}‘lan‘t was concerned with them, it is wholly imma-
terlal,‘ irrelevant, and collateral, whether he has formed
40 opinion as to the guilt or innocence of other parties
ornot. Idid not suppose it was a question open for
discussion. Ifthey had asked him, “ Have you formed
and expressed an opinion as to whether the defendant
Was connected with the parties charged with the murder
of the President.” T should not have said one word
about that. I do not think that would be admissible,
ecause I do not think when we come to eviscerate the
znf]m}iment, there is any such questions to be tried by
l‘”“ Jury.  The inquiry to which this jury is to be put,
8 Whether this party was guilty of the murder of the

rssxdent or not,

A\{r MERRICK. And that is the only question.
. BRADLEY. When the indictment comes ta be
éi'vnmlyl\;ed’ II your hounor looks at it, whatever the de-

k2l

i say with great respect, that any one with
e mm-ag sense enough to read it through will have
Vol. II1, No. 49—2

Judge FISHER. The present term of the court, I
presume, will not end until ten o’clock on Monday
morning.

Mr. MERRICK. Your honorisright about that; but
whether we could sit on Sunday or not is another mat-
ter. The common law ruleis that the first dayy of the new
term is the last day of the old term. The courtnever
adjourns until the first day of the new term. I make
that suggestion now to your honor, and to my learned
brothers on the other side, who have co-operated with
us, in order that we may prepare ourselves for endur-
ing a little fatigue and a little of hunger in the work
upon which we are now engaged ; and I sincerely hope
that, as far as your honor’s endurance is capable of
doing it, you will allow us to sit until this panel is
completed, from day to day; sitting as long each day
as it is possible.

Mr. PIERREPONT. We have not the books here
to-day, not having any suspicion that the point which
has just been argued was to come up to-day, though
we took a good deal of pains to prepare for it. Things
have taken a totally different turn from what we an-
ticipated. We did not bring the authorities here; we
will do so in the morning; and after this day I shall be
ready to commence at any hour in the morning, and
to continue until any hour in the night. There will
be no delay on my part.

Mr. BRADLEY. If we are going to have all this
discussion over again, there will have been a greab
waste of time

Mr. PIERREPONT. I merely propose to hand to
the court the authorities on which we rely.

Mr. MERRICK. The authorities may perhaps be
handed to the court to-night, and probably he would
prefer that. :

Juwdge FISHER. I would prefer that. I will state
to you, gentlémen, that I am in a very bad state of
health. ~ You must know that fact when I say to you
that I have not had the appetite to cat anything «ince
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yesterday morning. I feel weak. I shall be very
glad if counsel will be so kind as to furnish me the
authorities to-night.

Mr. BRADLEY. Will your honor be well enough
to meet at nine o'clock in the morning?

Judge FISHER. I hope so.

Mr. MERRICK. Again, your honor, there is_an-
other suggestion I have to make. It is quite evident,
from the manner in which we are running out this
panel, that we shall get at the end of it and have some
time to delay before we have other jurors to examine.
I suggest that the marshal bring in enough in the
morning to keep us at work.

Judge FISIIER. I will state a proposition which I
was about to suggest. I may be mistaken about if;
and if I am mistaken, I shall be very glad to be cor-
rected. It is in regard to the subject of challenges. I
think the prosecution are not obliged by the law to
make known the cause of challenge, where they pur-
Eose to make a challenge, until the panel shall have

een exhausted ; and I propose that we shall set aside |

this juror now, and go on and call the others, and leave
the question, which has been argued, open until we
shall have gone through with this panel.

Mr. PIERREPONT. Does your honor propose to
go through with it this afternoon?

Judge FISHER. Yes, sir.

Mr. PIERREPONT. Very well.

Judge FISHER. That will not work to the disad-
vantage of anybody, I presume.

Mr. MERRICK. Very well.

Judge FISHER. This juror will stand aside for the

present. .

Zadock D. Gilman sworn and examined on his voir
dire.

By the Court:

Q. Have you formed or expressed an opinion in re-
lation to the guilt or innocence of the prisoner at the
bar, John H. Surratt ?

A. I have both formed and expressed an opinion.

Q. Under the oath which you have taken, can you
say that that opinion would bias or prejudice your
judgment in coming to a right and proper conclusion
in reference to his guilt or innocence, after having
heard all the testimony in the cause ?

A. T fear it might.

Q. Have you conscientious scruples against the ren-
dering of a verdict of guilty in a case where the pun-
ishment is death. if the evidence would warrant you in
so doing ?

A. T have.

By Mr. BRADLEY :

Q. Do you mean that you could not find a verdict
of guilty in case you were satisfied of the guilt of the

arty ?
9 A.yI could find a verdict of guilty, I suppose, if I
was perfectly satisfied of guilt.

By the Court:

Q. That is the question I put, whether you have
conscientious scruples against the finding of a verdict
of guilty in a case where the punishment is death, if,
after having heard all the evidence, you should be sat-
isfied of the guilt of the party ?

A. Oh, yes, I can say that.

Judge FISHER. Stand aside for the present, on the
strength of your opinion formed and expressed.

Joseph F. Brown sworn and examined on his voir
dire.
By the Court:

Q. Have you formed and expressed an opinion in re- |

lation to the guilt or innocence of the prisoner at the
bar?

A. Yes, sir, I have {requently.

Q. Both formed and expressed it frequently ?

A. T have.

Q. Under the oath which you have taken, can yoq
say that that opinion, so formed and expressed by you
would prejudice or bias your judgment in making u[;
a verdict as to the guilt or innocence of the prisoner
after having heard all the testimony in the cause?

A. T think it would.

Q. Have you conscientious scruples against render-
ing a verdict of guiltyin a case where the punishment
would be death, provided the evidence should satisfy
you of the propriety of such a finding?

A. Not at all. :

Judge FISHER. Stand aside for the present.

Zenas C. Robbins sworn and examined on his woir
dire.

By the Courr:

Q. Haye you formed or expressed an opinion in re-.
%)a.ti?)n to the guilt or innocence of the prisoner at the
| bar?

A. T have.

Q. Under the oath which you have taken, do you
say to the court that that opinion,so formed and ex-
pressed, would bias or prejudice your judgment in ren-
| dering a verdict as to his guilt or innocence, after you
| should have heard all the testimony in the cause?

A. No, sir, I would not admit that. Still, in view
of my repeated and strong expressions on the subject
of the guilt of the prisoner at the bar and his asso-
ciates, [ think it would be unfair to the prisoner to
have me upon the jury.

Q. Have you conscientious scruples against the ren-
dering of a verdict of guilty in a case where the pun-
ishment is death, provided the evidence would warrant
you in such a finding?

A. Not any.

Judge FISHER. Stand aside for the present.

Cornelius Wendell sworn and examined on his voir
dire.

By the Courr:

Q. Have you formed or expressed an opinion in re-
lation to the guilt or innocence of John H. Surratt, the
prisoner at the bar?

A. Both formed and expressed.

Q. Under the oath which you have taken, do you
say that the opinion, thus formed and expressed by you,
would bias or prejudice your judgment in making up a
verdict as to the guilt or innocence of the prisoner, after
having heard all the testimony in the cause?

A. T feel sure it would. .

Judge FISHER. You may stand aside.

d.Joseph Gerhardt sworn and examined on his voir
wre.

By the Courr:

Q. Have you formed or expressed an opinion in re-
lation to the guilt or innocenee of John H. Surratt, the
prisoner at the bar ?

A. Yes, sir, I have.

Q. Both formed and expressed it ?

A. T have formed and expressed it.

Q. Under the oath which you have taken, can you
say to the court that that opinion is such as would bias
or prejudice your judgment in making up your verdict
as to the guilt or innocence of the prisoner, after having
heard all the testimony in the cause?

A. I think it would, sir.

Q. Have you conscientious scruples about rendering
a verdict of guilty in a case where the punishment 1
death, provided the evidence shall satisfy you of the
guilt of the party ?

A. T have none.

Judge FISHER. Stand aside for the present. .
[]'Horatio N. Easby sworn and examined on his 20

lire.

By the Courr:

Q. Have you formed or expressed an opinion in 1%
}Datic;n to the guilt or innocence of the prisoner at £98

ar?
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A. I have, both. ~

Q. Both formed and expressed an opinion ?

A. Both formed and expressed.

Q. Under the oath you have taken, will you say
whether that opinion, so formed and expressed by you,
would prejudice or bias your judgment in making up
o verdict as to the guilt or innocence of the prisoner,
after having heard all the testimony in the cause ?

A. If you honor will permit me, I will say that ever
since the conspiracy which culminated in the murder
of Mr. Lincoln was known to the country, my feelings
have been so excited against every person connected
with that conspiracy, however remote the connection
might have been, that I think it would be perfectly
anfair and unjust to them to place their fale in my
hands. Therefore, I do not think I could give an un-
biased verdict in this case.

Judge FISHER. That is pretty strong talk.

A. That is exactly what it is.

Judge FISHER. You will step aside.

Thomas Berry sworn and examined on his voir dire.

By the Court:

Q. Have you formed or expressed an opinion in re-
lation to the guilt or innocence of John . Surratt, the
prisoner at the bar?

A. 1 have.

Q. Under the oath which you have taken, can you
say that that opinion, so formed and expressed by you,
is such as would bias or prejudice your judgment in
making up a verdict as to the guilt or innocence of the
prisoner, after having heard all the testimony in the
cause?

A. It would not.

Q. Have you conscientious scruples against render-
ing a verdict of guilty in & case where the punishment
is death, provided the evidence should satisfy you of
the propriety of such a finding ?

A. T have not.

Judge FISHER.

resent.

Mr. BRADLEY. Why not let him be sworn ?

Judge FISHER. He says he does not believe the
opinion he has formed would have any effect upon his
judgment.

Mr. BRADLEY. Exactly what Mr. Todd said.

Mr. PIERREPONT. Itiswhatanumber havesaid,
and who have all been excluded.

Mr. WILSON. It is what Mr. Tenney said.

Judge FISHER. I understood that Mr. Todd said
he had not formed any opinion.
~ Mr. PIERREPONT. The notes will certainly show
it.  He is the only juryman sworn.

Judge FISHER." I have the notes in my head.
[Laughter.]

John H. Crane sworn and examined on his voir dire.

By the Courr:

Q. Have you formed and expressed an opinion in re-
lation to the guilt or innocence of the prisoner at the
bar, John H. %urratt?

A. 1 have.

Q. Both formed and expressed an opinion ?

A. Both formed and expressed it.

Q. Can you say, under the oath you have taken, that
that opinion would bias or prejudice your judgment in
making up a verdict for or against the prisoner, after

aving heard all the testimony in the cause?

A. T think it would ; but I'should be bound to give
a verdict according to law and the evidence.

). Have you conscientious scruples against the ren-
dering of s verdict of guilty in a case where the pun-
Ishment is death, provided the evidence should warrant
You 1n finding such a verdict ?

A T may state to your honor, that I am very
strongly opposed to capital punishment. Ishould haye
to be satistied beyond a doubt, of the guilt of the pris-
oner before I could bring in a verdict of guilty.

You will stand aside for the

Q. That is just what the law requires.

A. If there was the least shadow of doubt, I should
feel bound to give him the benefit of it. I do not think
I have any right to say that I would not bring in a
verdict according to the evidence.

Q. But you say you have formed and expressed an
opinion ?

A. Yes, sir.

Judge FISHER. Stand aside for the present.

d'William M. Shuster sworn and examined on his voir
ire.

By the Court:

Q. Have you formed or expressed an opinion in re-
lation to the guilt or innocence of John H. Surratt,
the prisoner at the bar?

A. I have.

Q. Both formed and expressed an opinion?

A. Yes, sir.

Q. Under the oath you have taken, can you say that
that opinion would bias or prejudice your judgment
in making up your verdict as to the guilt or innocence
of the prisoner, after hearing all the testimony in the
cause ?

A. No, sir. If obliged to sit on the jury, I would
endeavor to render a verdict according to the evidence,
but at the same time I feel that having formed and ex-
pressed an opinion, T should go into the jury-box some-
what prejudiced; I would have something to over-
come, and having entertained a very unfavorable
opinion of the prisoner, I would not like to go into the
box without stating that.

Judge FISHER. I think that comes right plump
up to the case that was decided by Chief Justice Mar-
shall. You will stand aside. I thinkthe principle de-
cided by Chief Justice Marshall was, that each side
must start even.

Mr. BRADLEY. As if the juror’s mind was a
blank sheet of paper.

Judge FISHER. Probably that illustrates it some-
what. It is a long time since I read the case.

Mr. BRADLEY. I do not think he said that.

Judge FISHER. But that is the idea.

Mr. BRADLEY. Yes, sir.

Robert Ball sworn and examined on his voir dire.

By the Courr:

Q. Have you formed and expressed an opinionin rela-
tion to the guilt or innocence of John II. Surratt, the
prisoner at the bar?

A. T have probably given some expression of opin-
ion founded on common rumor. I do not think I ever
gave any decided expression of opinion, nor have I
formed any decided opinion.

Q. From what you have seen and what you have
heard in regard to these rumors, do you believe that
you would be able to render a fair and an impartial
verdict, after having heard all the testimony in the
cause ?

A. T think I could.

Q. Have you conscientious scruples against the ren-
dering of a verdict of guilty in a case where the pun-
ishment is death, provided the evidence shall warrant
i6?

A. None at all.

Judge FISHER, (to the counsel.) Have you any-
thing to ask ?

Mr. PIERREPONT. I do not know. The ques-
tions we might propose to ask were suspended, and a
decision has not yet been given on them.

Judge FISHER. Very well; but this juror says
he has not formed and expressed any decided opinion,
and has merely had some vague ideas floating in his
mind. He seems to me to be a fair and impartial
juror. Unless he is challenged, or you can invoke
something to the contrary by any questions you may
ask, I shall order him to be sworn.
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Mr. CARRINGTON. We have no okjection.

The CLERK. Juror,look upon the prisoner.
oner, look upon the juror. Do you challenge ?

The PrrsoNER and his Counser. No.

Judge FISHER. Do the counsel on the part of the
Government challenge ?

Mr. CARRINGTON. No, sir.

Mzr. Ball was thereupon duly sworn as a juror, being
the second juror empaneled.

Henry M. Knight sworn and examined on his voir
dire.

By the Court:

Q. Have you formed or expressed an opinion in re-
lation to the guilt or innocence of John H. Surratt,
the prisoner at the bar?

A. T have both formed and expressed one.

Q. Under the oath which you have taken, do you
say to the court that that opinion, so formed and ex-
pressed, would bias or prejudice your judgment in com-
ing to a proper conclusion as to the guilt or innocence
of the prisoner, after having heard all the testimony in
the cause?

A. I believe it would.

Judge FISIIER, Stand aside.

John F. Ellis sworn and examined on his woir dire.
By the Courr:

Pris-

Q. Have you formed or expressed an opinion in
relation to the guilt or innocence of John H. Surratt,
the prisoner at the bar?

A. T have, sir.

Q. Both formed and expressed ?

A. I have, sir.

Q. Under the oath which you have taken, do you
say to the court that that opinion, so formed and ex-
pressed by you, would bias or prejudice your judgment
in finding a verdict as to the guilt or innocence of the
prisoner at the bar, after having heard all the testi-
mony ?

A. It would, sir.

Judge FISHER. You are relieved.

Mr. BRADLEY. You mean you discharge him,

Judge FISHER. Yes, sir.

Mr. MERRICK. Your honor has just stated to
Mr. Ellis that he was discharged on the ground of
his answers to the interrogatories.

Judge FISHER. They are so very positive, I had
no hesitancy.

Mr. MERRICK. I understand and appreciate the
determination, but there are other similar cases where
your honor did not notify the jurors that they were
discharged, and the inquiry has been made of me as
to whether they were discharged or not.

Judge FISHER. In all those cases where they ex-
pressed a positive opinion which they said would in-
fluence their verdiet, I have directed “the clerk to dis-
charge them.

Samuel Fowler sworn and examined on his voir dire.
By the Courr:

Q. Have you formed or expressed an opinion in re-
lation to the guilt or imnocence of John H. Surratt,
the prisoner at the bar ?

A. T have.

Q. Both formed and expressed ?

A. Yes, sir, on several occasions.

Q. Under the oath which you have taken, can you
say whether that opinion, which you have thus formed
and expressed on several occasions, would prejudice or
bias your judgment in forming your verdict as to the
guilt or innocence of the prizoner, after having heard
all the testimony in the cause?

A. It would, sir.

Judge FISHER. Then you are relieved from fur-
ther attendance.

_Terrence Drury sworn and cxamined on his vois
nure.

By the Courr:

Q. Have you formed and expressed an opinion in
relation to the guilt or innocence of the prisoner at the
bar, John H. Surratt ?

A. T have.

Q. Both formed and expressed ?

A. Both, sir.

Q. Under the oath which you have just taken, will
you say whether that opinion, so formed and expresseq
by you, would bias or prejudice your judgment in ar-
riving at a verdict as to the guilt or innocence of the
prisoner, after having heard all the testimony in the
cause?

A. T am satisfied it would.

Judge FISHER. You are relieved from further at.
tendance.

William II. Morrison sworn and examined on his
voir dire.

By the Courr:

Q. Have you formed or expressed an opinion in re-
lation to the guilt or innocence of John H. Surratt, the
prisoner at the bar?

A. T have, sir.

Q. Both formed and expressed ?

A. Yes, sir; very decidedly.

Q. Under the oath which you have just taken, can
you say to the court whether that opinion, thus formed
and expressed by you, would bias or prejudice your
judgment in arriving at a just and fair conclosion as
to the guilt or innocence of the prisoner at the bar,
after having heard all the testimony in the cause.

A. It would, sir.

Judge FISHER. You are relieved from further
attendance.

James Russell Barr sworn and examined on his voir
dire.

By the Courr:

Q. Have you formed or expressed an opinion in re-
lation to the guilt or innocence of John H. Surratt,
the prisoner at the bar ?

A. T have formed an opinion, but I am not certain
whether I have ever expressed it.

Q. Will you say, under the oath you have just taken,
whether that opinion, so formed by you, would preju-
dice or bias your judgment in arriving at a fair and
impartial conclusion as to the guilt or innocence of the
prisoner at the bar, after having heard all the testimony
in the cause ?

A. T do not think it would.

Q. You have never expressed any opinion at all?

A. Not that I recollect of. I may have done so.

Q. And whatever opinion you have formed has not
been a decided one?

A. It has not been a decided one.

Q. Your mind is open to conviction on either side?

A. T think so.

Q. T'ree from all prejudice or bias?

A. I think perfectly so.

By Mr. BRADLEY :

Q. What is your age?
A. Tifty-five.

By the Covrt:

Q. Have you conscientious scruples against the ren-
dering of a verdict of guilty in a case where the pun-
ishment shall be death, provided the evidence shall
warrant you in such a finding?

A. T have not.

Judge FISHER. Swear the juror, unless he is chal-
lenged.

The CLERK. Juror, look upon the prisoner. Pris-
oner, look upon the juror. Do you challenge ?

Mr. BRADLEY. Neither side challenges.

Mr. Barr was thereupon duly sworn as the third
juror.

Jedediah Gittings sworn and examined on hisvoir dire.
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By the COURT :

Q. Have you formed or expressed an opinion in re-
lation to the guilt or innocence of the prisoner at the
bar, John H. Surratt?

A. I have, sir. uy

Q. You have both formed and expressed an opinion ?

A. I have both. ) )

Q. Under the oath which you have just taken, can
you say to the court whether that opinion, so formed
and expressed by you, would prejudice or bias your
;udgment in arriving at a fair and impartial verdict
as to the guilt or innocence of the prisoner at the bar,
after having heard all the testimony in the cause?

A. I think it would.

Judge FISHER. Then you may retire.

Mr. PIERREPONT.. Now, if your honor please, is
there, in the present state of affairs, any difficulty which
suggests itself to your honor’s mind in the marshal
bringing in to-morrow morning a large number ?

Judge FISHER. I think you had better go through
with all you have now, first.

Mr. BRADLEY. I believe Mr. Gittings is the last
one on the panel.

Mr. PIERREPONT. That is the last one.

Judge FISHER. But there are some who have been
seb a-sige temporarily, whose cases are pending upon the
decision of the court in regard to the point that was just
argued by the counsel; and as it 15 now nearly six
o'clock, and I am very nearly exhausted—about as near
as the panel is—I propose that we adjourn until to-
morrow morning.

Mr. MERRICK. If we adjourn now, and the mar-
shal has no jurors here in the morning, there will be a
long delay then.

Judge FISHER. I foresee that difficulty.

Mr. MERRICK. Cannot the difficulty be obviated ?

Mr. CARRINGTON. If your honor please, we all
agree as to that. If your honor examines the law more
critically, you will say, I think, that we may consent,
on both sides, to such a course. In all candor, with
great respect to your honor, I do not interpret the law
myself as your honor seems to do; but may we not, by
consent, empower the marshal, under the order of your
gondo;*, to summon a number of talesmen, say one hun-

red ?

Mr. MERRICK. Yes; one hundred.

Mr. PIERREPONT. Under any possible circum-
stances, allow me to suggest, that if the marshal, under
the direction of your honor, should summon one hun-
dred, and they should be brought into the court-house
and within our reach, and then it should be your
honor's oginion that we had to have them separately
summoned, it could be done.

Judge FISHER. That is just the idea that sug-
gested itself to my mind. The marshal had better go
on and summon one hundred. If we have occasion to
1se them, he can bring them here; if not, it amounts
to nothing,

Mr. BRADLEY. That being understood, will your
honor direct that the names of those discharged be called
over, so that we shall understand distinctly who are
discharged.

Judge FISHER. Yes, sir; (to the clerk,) read over
ke names of those discharged absolutely.

The Crrrk thereupon read the list of those discharged,
as follows :

Thomas J. §. Perry,
Reuben B. Clark,
Zadock D. Gilman,
Zenas C. Robbins,
Cornelins Wendell,
Joseph Gerhardt,
Horatio N. Easby,
Henry M. Knight,
William M. Shuster,
John 7, Ellis,
Samuel Fowler,

Terrence Drury,
William H. Morrison,
Jedediah Gittings.
Mr. CARRINGTON. How many are left, not sworn ?
The CLERK read the list of those ordered to stand aside
for the present, as follows:

William H. Tenney,
John R. Elvans,
Thomas Blagden,
Riley A. Shinn,
Richard M. Hall,
John Van Riswick,
Joseph F. Brown,
Thomas Berry,
John H. Crane.

Judge FISHER. Those three gentlemen who have
been sworn will be cautious, and not permit themselves
to have any conversation with anybody upon the sub-
ject of the trial, nor will they permit anybody to speak
to them on that subject, not even their most familiar
friends or the members of their households. Those
who are {o return here to-morrow morning will hold
themselves aloof from uttering or hearing anything on
the subject. When the court adjourns, it will adjourn
until to-morrow morning at ten o’clock, to give the
marshal time,

Mr. BRADLEY. Iwas going tosuggest that if there
is to be a discussion on the question already argued, it
might occupy the {ime until the marshal brings the
jurors in.

Judge FISHER. I do notpurpose tp hear any more
discussion ; I only want to see the authorities. The
crier will now adjourn the court.

The court thereupon adjourned until to-morrow
morning at ten o’clock.

Fifth Day.
FripAy, June 14, 1867.

The court met a} ten o’clock, a. m., pursuant to ad-
journment, Judge WYLIE occupying the bench.

Judge WYLIE. Gentlemen, I regret to have to an-
nounce to you this mosamg that Judge FIsEER is quite
sick, and unable to attend court. I have a noteto that
effect from him, accompanied by a certificate of his
thsicizm. He does not request me to hold court for
him ; and if he did, I have other engagements which
would render that impossible. I am holding a court
with a large amount of business before me.

Mr. PIERREPONT. I ask your honor what dispo-
sition can be made of all these jurymen who have been
summoned for to-day.

Judge WYLIE. I will hear any suggestion you
have to make, gentlemen.

Mr. PIERREPONT, (to the prisoner’s counsel.)
What is to be done?

Mr. MERRICK. I am perfectly nonplussed. I do
not know. We had better talk about it among our-
selves.

Mr. PIERREPONT. Ihaveno doubt, judging from
what has Eassed heretofore, that we can agree upon
anything that is reasonable, so far as agreement will do
anything.

Judge WYLIE. The only thing to be done that I
can see, is to adjourn.

Mr. PIERREPONT. But we should like to know,
meanwhile, what disposition is to be made of the large
number of jurymen summoned. The order was for the
summoning of one hundred jurymen for this morning,
and they, I suppose, are here, or will be, and only
three have been empaneled. "

Judge WYLIE. I have not had the opportunity of
examining the recent act of Congress on tl}e sub;gct;
but my impression is, that unless a jury is obtained
to-day, the cause will have to be continued until the
next term of the court.

Mr. MERRICK. We have until to-morrow, or until
Monday morning, as Judge FI1sHER indicated yesterday.
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) [
Judge Fisuer indicated yesterday, that the present term

would contmue until Monday morning, when the
other term would begin. 0

Mr. PIERREPONT. Let us ask your honor if itis
not in your power to adjourn this court until to-morrow
morning, with the direction to these same jurymen
then to appear here, and if this sickness should prove
to be but temporary, we may go on then and get a

ury.

J)udge WYLIE. I have a note from Judge FIsuEg,
stating, that in consequence of representations made to
him, he is satisfied that Mr. George W. Riggs, who was
summoned as a talesman in this case for to-day, ought
to be excused from service on the jury. Ie is there-
fore excused.

Mr. BRADLEY. If you could spare a short time,
your honor will allow me to suggest that it would per-
haps expedite business, if those persons summoned as
jurors desiring to be excused, who have a suffieient and
valid excuse, would make their excuses to you now,
unless you are engaged in holding the other court.

Judge WYLIE. T have taken a recess in the other
court for half an hour.

Mr. BRADLEY. By pursuing that course, we could
get rid of some portion of this number, and have their
places supplied by to-morrow.

Mr. PIERREPONT. But if it came to such ex-
cuses as a question was made upon yesterday, the same
question will arise.

Mr. BRADLEY. Oh, no; that question arose on
the examination on voir dire. I refer to legal excuses
disqualifying men from service. By disposing of those
now, we shall save time.

Mr. PIERREPONT. Very well; we shall be very
glad to do that.

Mr. BRADLEY. I am requested to state that Mr.
George E. Jillard, one of those talesmen, is summoned
as a grand juror for the term commencing on Monday
mornling, and of course, therefore, cannot serve on this
panel.

Judge WYLIE. He is excused. -

Mr. WILLIAM HELMICK. T have been sum-
moned, and I ask to be excused. I have now, and
always have had, conscientious scruples against capital
punishment, and could not sit as a juror and do myself
Justice.

Judge WYLIE. I do not pass upon questions of
that kind now. The clerk will now call the talesmen
in their order; and as they are called, and wish to be
excused on account of sickness or for any other valid
reason, they will please present their excuses to tlie
court, and the court will hear them, not taking up,
however, any of the class of questions which were dis-
cussed yesterday, or such as those just mentioned by
Mr. Helmick. I will hear excuses on account of sick-
ness or inability resulting from any physical cause, or
any exemption allowed by law.

The Crerk proceded to call the names as follows :

1. Thomas Lewis. No answer.

2. Matthew G. Emery. Present.

3. William H. Harrover. Present.

4. Daniel Breed. Present.

Judge WYLIE. Dr. Breed says to me that he has
been educated a Quaker, and entertains strong scruples
about capital punishment—that he cannot serve; but
that is a class of questions which I do not propose to
pass upon this morning.

Mr. BREED. I have still another reason, which is
perhaps stronger. I have formed a very decided
opinion.

Judge WYLIE. I have nothing todo with that now.

Mr. PIERREPONT. Itismerely those excuses that
are absolute in themselves that are now to be heard.

5. Thomas Young. Present.

Judge WYLTE. I have known Mr. Young myself
several years, and have known that he is an invalid.
Besides, I have in my hand a certificate of Dr. Young,
stating that fact. e is excused.

6. James Kelly. Present.

Judge WYLIE. I learn from Mr. Kelly that p,
holds the office of watchman in the Navy Departmey; |
and is therefore exempt by law. k

7. William Orme. Present.

Judge WYLIE. Dr. Borrows certifies that M
Orme 18 laboring under such physical disability as rey.
ders him unfit to serve as juror 1n a protracted case,

Mr. CARRINGTON. Will Mr. Orme state that i i
some affliction, that he is indisposed ?

Judge WYLIE. I take the statement of the surgeo
as sufficient. Mr. Orme is excused.

8. John McDermott. No Answer.
9. William Helmick. Present. \

10. George T. McGlue. Present.

11. James McGrann. Present.

12. George A. Bohrer. Present.

13. Douglass Moore. Present.

Judge WYLIE. Mr. Moore informs me that hashad '
a severe attack of pneumonia lately, and that sitting is
excessively painful to him. He is excused.

14. Christian C. Schneider. Present.

15. Upton H. Ridenour. Present. \

16. George J. Seufferle. Present. \

17. Germon Crandell. Present.

Mzr. Crandell approached the bench and made a sug-
gestion to the Judge.

Mr. MERRICK. I will state to the court, that yes-
terday we had agreed among ourselves that the cour
should hear these excuses and act as it pleased, and
that as some of the excuses presented by jurors might
involve matters of delicacy, they might be made to the
court without being heard by us unless the court callel
our attention to them.

Judge WYLIE. Very well.

Mr. CARRINGTON. The understanding between
the counsel was, that any excuse made by the juror,
unless it was a matter of delicacy that your honor did
not think should be made public, ought to be stated

ublicly, in order that we may know it.

Judge WYLIE. I thought so.

Mr. CRANDELL. I have no objection at all.

Judge WYLIE. This man’s excuse is the sicknessof
his wife. Thisis a court of law; man and wife arw
one in law, and if she is sick he is too.

Mr. CARRINGTON. But it was decided that the
court would not only require the certificate of a phy-
sician, but the personal attendance of the physician
himself.

Judge WYLIE, That is a matter of discretion.

Mr. CARRINGTON. Of course it is a matter o
discretion with the court, but we made that suggestion
yesterday, and I supposed it would be acted on.

Judge WYLIE. I excuse Mr. Crandell.

18. Thomas E. Lloyd. Present.

19. Walter W. Burdette. Present.

20. Frederick Bates. Present.

21. Moses T. Parker. Present.

22. Nicholas Acker. Present.

23. John T. Mitchell. Present.

24, Jenkin Thomas. Present.

Judge WYLIE. Mr. Jenkin Thomas furnishes the
court with a certificate of Dr. Magruder that he B
liable to attacks of inflammatory rheumatism, of which
he has had two of great severity during the last year
and is subject tQ a return of them on any decide
change of temperature.

Mr. CARRINGTON. Almost any man is liable {0
disease of some kind, and I submit respectfully to yout
honor that that excuse is hardly sufficient. It is very
comfortable here.

Judge WYLIE. I do not think Mr. Thomas’s ¢3%
comes quite up to the mark.

25. Benjamin H. Stinemetz. No answer.

Judge WYLIE. Mr. Stinemetz, I am told, is ¢o™
fined to bed by sickness. I have a note to that effect
He is excused.
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98. Joseph L. Pearson. Present.

Mr. PEARSON. Your honor, I am not a tax-payer.

Judse WYLIE. Why are you not a tax-payer ?
Have You been overlooked merely ?

Mr, PEARSON. T own no real estate in the city,
and bave never been assessed, to my knowledge, for any
other purpose except school-tax and voting,.

Tudge WYLIE. I presume thatmakesa good jury-
man. [Laughter.]

97. William Ballantyne. Present.

98, William Flynn. DPresent.

99, Charles H. Lane. Present.

Judge WYLIE, (after a conference with Mr. Lane.)
Mr, Lane makes me an excuse which is sufficient.

30. Patrick Fleming. DPresent.

31. Francis Lamb. Present.

Judge WYLIE. Dr. Riley certifies that Mr. Lamb’s
wife is very seriously ill; he is excused.

39, James Y. Davis. Present.

33. George F. Gulick. Present.

Mr. GULICK. I desire to be excused. The only
reason I have is that my wife’s father died last night.

Judge WYLIE. I will not pass upon your case
now. You will not be needed to-day any how.

34. John Grinder.

Judge WYLIE. John Grinder furnishes a physi-
cian’s certificate that his left collar bone has been
broken by being thrown from a carriage. He is ex-
cused.

35. John A. Markriter.

36. Columbus Alexander. Present.

37. William H. Baldwin. Present.

38. John W. Simms. Present.

39 John T.Given. Present.

40. Paulus Thyson. Present.

Judge WYLIE, (after conference with Mr. Thyson.)
Mr. Thyson’s excuse is one that is rather of a private
nature, and the court deems it sufficient.

41, Washington B. Williams. Present.

42. Norman B. Smith. No answer.

43, Augustus B. Stoughton. Present.

Judge WYLIE. Mr. Stoughton tells me that he has
a large business to attend to, connected with the Patent
Office. The court does not think it is an excuse which
falls within the legal exemptions.

Mr. STOUGHTON. I will say to the gentlemen,
that I have clients at a distance, and it is important
that Tshould be at liberty to attend to their interests.

M}”. PIERREPONT. The court will not sit to-day,
and it may be, not to-morrow. You had better let the
matter wait until the time comes.

! Judge WYLIE. I cannot excuse you, Mr. Stough-
on,

Present.

44 Peter Hepburn. Present
45. James S. Topham. No answer.

Judge WYLIE. I am presented with a certificate of
Dr. Thomas, that Mr. Topham has been lying at the
pownt of death. He is excused. o

46. William J. Redstrake. Present.
BT J. May. No answer.

48. William McLain. Present.

49, James Maguire. Present.

50. James €. Kennedy. Present.

Mr. RENNEDY. I claim exemption upon the
%round that I am not a resident of the District. I pay
Saxes on property here, it is true; but I vote in the
State of New York, and pay my personal tax in the

tate of New York, and claim that as my residence.
neih) BRADLEY. Areyoutemporarily here for busi-

Mr KENNEDY.

faliiors I stay about eight months in the

The rest of the time I spend in New York,

and North ; but I have never given up my residence in
|

New York. I am a resident of the State of New York,
ay my taxes there, vote there, am registered there.
Mr. PIERREPONT. And pay taxes here too?
Mr. KENNEDY. I pay taxes on property here, as

I do also in Michigan, Wisconsin, Iowa, and Ohio.

. Mr. CARRINGTON. Heis a housekeeper here, I be-

leve.

Judge WYLIE. It is a question of domicil; his
domiecil is not here.

Mr. WILSON. His domicil is here, his permanent
residence 1is here, as I understand.

Judge WYLIE. I understand it differently. He is
excused.
51. John Wilson.

Mr. WILSON, (a large man.) Ihavenot come here
this morning to make any excuse to get off, but I'have
no one in the world to attend to my business but my-
self. My family is all well. Being rather in a deli-
cate state of health myself, I could not find my doctor
this morning, to get a certificate. [Laughter.] Thave
got no excuse to render more than that I should like
to get off on account of my business. I have no one
at all to attend to my business for rae,

Judge WYLIE. Judging from your appearance, the
court will give you exemption when you bring your
doctor’s certificate. [Laughter.]

52. William H. Barbour. DPresent.

53. George L. Sheriff Present.

54. Samuel Bacon. No answer.

Judge WYLIE. Mr. Bacon is a little anwell, and
not certain whether he will be able to serve to-day or
not; but in case he gets well, will be willing to serve.

55, Perry W. Browning. Present.

Mr. BROWNING. I will state to the court that I
am a resident of the State of Maryland, and a voter
there,

Judge WYLIE. I know the fact to be so. Youare
excused, Mr. Browning.

56. John Alexander. No answer.

57. William Bryan. No answer.

58. Amos Hunt. Present.

59. Lot Flannery. Present.

60. Isaac W. Ross. No answer

Judge WYLIE. William H. Tenney, one of the jurors
summoned to be here yesterday, presents me with a
sufficient excuse. He is therefore discharged. I have
also a note from Mrs, Hall, in regard to her husband,
Richard M. Hall, one of the jurors summoned for yes-
terday, saying that he had the headache this morning,
but expects to be in court this afternoon. Mr. Hall is
excused for to-day.

The MARSHATL. All the talesmen have been called
or excused before they were called.

Judge WYLIE. Gentlemen, have you any proposi-
tion to make now in regard to the disposition of this
case to-day ?

Mr. BRADLEY. I was about to suggest to my
brothers on the other side, that the marshal should, by
order of the court, summon as many more for to-
morrow as have been excused to-day.

Mr. PIERREPONT. We consent to that, certainly.

The MARSHAL. I will make an explanation, if
the court please, to the gentleman. I understood the
order of the court yesterday evening to be that the
marshal summon one hundred additional jurors; but
in view of the short time we had in which to do it, the
full complement was not made out, and I proposed, as
jurors were needed, to fill in to that amount.

Mr. BRADLEY. Very well; that will do.

Mr. PIERREPONT. How many were summoned ?

The MARSHAL. Over sixty.

Mr. PIERREPONT, Now let enough be summoned
to make up a hundred, besides thase exoused.

Judee WYLIE, The marshal will do that, The
marshal will continue to act, under the order of yes-
terday, until the number of one hundred is made up.
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Now, if there is no motion to be made, the court will
adjourn.
Mr. MERRICK. I do not know what else we could
do than to adjourn till to-morrow morning. Judge
FrsuEr is not likely to be out to-day, I suppose.

The court was thereupon adjourned till to-morrow

morning ab ten o’clock.
Fifth Day.
SATURDAY, June 15, 1867.

The court met at ten o’clock, a. m., his honor, Judge
WrYLIE, upon the bench.

The crier opened the court.

Judge WYLIE. We will proceed now with the
selection of a jury.

Mr. BRADLEY. There is no one here on the part
of the United States yet.

The MARSHAL. Shall the prisoner be brought in?

Judge WYLIE. Yes, sir.

The marshal thereupon sent for the prisoner, who
was presently brought into court.

Judge WYLIE. I will announce to the gentlemen
of the bar who are engaged in this case, that it is not
my purpose to proceed with the trial of the case, but
merely to preside here to-day for the selection of a jury.
I am engaged in holding the Circuit Court, in the mid-
dle of that business, and I suppose that one of my
brethren will be here in time to go on with the trial of
this cause on Monday; but I have adjourned the Circuit
Court for to-day, in order that the jury may be com-
pleted in this case, and that all parties may be saved
the expense and the labor and the vexation of going
over all that has been gone through with already from
Monday morning last until this time. If the court
were to adjourn to-day without completing the work,
Monday being a new term, the whole would have to be
resumed from the beginning. For that purpose alone
is it that I have adjourned my own court and come
here to assist in completing the jury. There is no
other judge in town except myself who is able to attend
to this duty. Judge FisHER is sick, and my other two
brethren are absent.

Mr. CarrINGTON entered the court-room on the con-
clusion of these remarks of Judge Wyrir, and was
soon followed by Mr. Wirsox and Mr. PIERREPONT.

Judge WYLIE. Gentlemen, I have herea certificate
in regard to Mr. Larman, summoned as a juryman,
that he is employed in the Treasury Department as
master machinist in the currency division. Ie is ex-
cused.

Judge WYLIE. The clerk will call the names of
the additional talesmen, and those who claim exemp-
tion or wish to be excused had better make application
as their names are called.

The CLERK proceeded to call the names, as follows:

Thomas Lewis. No answer.
John McDermott. No answer.
Norman B. Smith. PFresent.

Mr. SMITH. I believe I am not physically able for
the endurance of the jury.

Judge WYLIE. You are not physically able?

Mr. SMITH. No,sir; besides that, I do not believe
that I am competent as a juror, having expressed an
opinion relative to this case.

Judge WYLIE. You have expressed an opinion ?

Mr. SMITH. T have.

Judge WYLIE. When did you express youropinion ?

Mr, SMITH. I believe I have done it repeatedly.

Judge WYLIE. When ?

Mr. SMITH. After the trial of the conspirators;
after reading the testimony in that case.

Judge WYLIE. It is not enough to have expressed
an opinion. Have you formed an opinion ? Sometimes
men express opinions that they do not believe in.

Mr. SMITH. T believe I had formed an opinion

before T expressed it. )
Judge WYLIE. You formed am opinion in regard to |
tnis case, from reading the evidence in that case?
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Mr. SMITII. Yes, sir.

Judge WYLIE. Reading newspapers?

Mr. SMITH. I read the evidence which was giye
on that trial.

Judge WYLIE. I do not believe that is a sufficient
excuse. I do not see how a man can form an opinioy
from reading the evidence in one case, about the guilf;
of another party in another case.

Mr. SMITH. If that is not sufficient, I claim it oy
the other ground. I supposed either reason would he
sufficient. I certainly am not physically able to ey
dure the fatigue of sitting on the jury.

Judge WYLIE. That is another thing. I do nef
believe you are; you seem to be very tremulous.

Mr. SMITH. Yes, sir; I am partially paralyzed.

Judge WYL1E. You are excused.

Mr. CARRINGTON. If your honor please, I was
not in when your honor first appeared upon the bench
this morning; but several difficulties occur to us in
consultation, in the way of proceeding with the case
at present. I do not know whether your honor’s at-
tention has been called to the act of Congress, which
was read to Judge FIsHER, providing that, unless s
jury is empaneled during one term of the court, it can.

I

not continue the trial of a case during the succeeding I

term.,

Judge WYLIE. I understand that.

Mr. BRADLEY. Is that any reason why we shonld
not get a jury?

Judge WYLIE. That is the reason why I am sit-
ting here to-day—to give you a chance to get a jury
before the next term begins.

Mr. CARRINGTON. ~ That is one difficulty ; andit
struck me that probably it would be impossible for us
to empanel a jury to-day; but even if we should suc-
ceed in doing so, there arc other difficulties which sug
gest themselves to our minds, and we conceive it our
duty to bring them to the attention of the court. The
Criminal Court is held by one of the judges, and the
term is assigned to one of the judges of the Supreme
Court of the District of Columbia; and during the term
I believe the rule of the court requires that wherea
judge takes the place of the one to whom the term has
been agsigned, there should be his written request. [
think that is the rule of the court.

» Judge WYLIE. How do you know but what I have
that ?

Mr. CARRINGTON. I say I am not aware of if.
I am merely suggesting these difficulties, because we
wish to proceed in such a way that there can be no ob-
jection to the mode of proceeding hereafter ; and we
conceive it our duty to suggest to the mind of the court
such difficulties as oceur to us, which your honor may
have overlooked.

Again, if your honor please, there is one other point
which I desire to call to the attention of the court; and
that is, whether it would be a legal proceeding for one
judge to commence the trial of the case, to decide an
important question which has been decided during the
progress of this trial, to cmpanel a part of a jury, and
for a second judge to complete the empaneling of the
jury, and for a third judge to try the case; for a re
porter [Mr. J.J. Murphy] has read to me the announce-
ment by your honor, that it is nos your purpose to try
the case, %ut simply to go on and empanel a jury. 1
your honor were to empanel this jury, and then pro-
ceed to try the case, that would obviate the difficulty
to a certain extent. The case would then be presented
of one judge empaneling a part of a jury, and another
judge taking his place, in conformity with the rule of
the court, completing the empaneling of the jury, and
proceeding during the entire trial; but if this case I8
presented, of Judge Fisurr deciding one important

uestion which has been submitted to him, empaneling
three of the jurors, your honor empaneling the niné
other jurors, and then the trial going over to the next
term, and the Chief Justice trying the case, I doubb
whether that would be a legal procecding.
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Mr. PIERREPONT. Three judges would be en-
gaged in the trial of one case.

Mr. CARRINGTON. At all events, the question is
one of such grave importance, that we have felt it our
duty to bring it to the attention of the court, and to
submit some observations upon it.

Judge WYLIE. It is not worth while to waste any
time on points of that sort. I am not disposed to hear
an argument about them, Mr. CARrINgTON. = The law
knows neither Judge Olin, nor Judge Fisher, nor Judge
Wylie, but Justice, and it makes no odds if all four of
us were concerned at different stages of the case.

Mr. CARRINGTON. I recollect I made that sug-
gestion some time ago.

Judge WYLIE. TIfTI am wrong, there is a remedy.
I am not disposed to waste time in argument,.

Mr, CARRINGTON. Nor we either.

Mr. PIERREPONT. But we must present to your
honor’s view the fact that three judges, under your
law, as I read it, cannot sit in the trial of one case and
have it legal.

Judge WYLIE. There are no three judges sitting.
There 1s only one judge.

Mr. PIERREPONT. As I understand, the empan-
eling of a jury is just as much a part of the trial of a
canse as the hearing of the testimony.

Mr. BRADLEY.” Do I understand the learned
counsel to say that if a judge should be taken sick
after a jury is sworn, another judge cannot take his
place and try the case?

_ Mr. PIERREPONT. I certainly suppose he cannot
1 g murder trial,

Mr. BRADLEY. Certainly he can.

% Mr. PIERREPONT. Not where it goes into another

T,

Mr. CARRINGTON. This iz a stronger case than
that suggested by Mr. BRADLEY.

Judge WYLIL, (to counsel for the United States.)

ou can reduce your point to writing. The court over-
rules the point.

Mr. CARRINGTON. I am not aware that I should
accomplish anything by reducing it to writing, because

would have no appeal.

ﬁ‘/fﬁ PIERREPONT. That is a mooted question,
;Vp e;};ler in a criminal cause the Government has any

r. BRADLEY. Never mind. Let us go on with
the jury.

%Ir. PIERREPONT. We shall not go on.

5 udge WYLIE. If you have got any remedy, there

%f use of discussing 1t. We cannot waste time.
tiol I, .CARRINGTO.N. We did not make the sugges-
nof~W1th any such view. Of course your honor would

3 impute anything of that sort.

\?dge WYLIE. 'Of course not.

Mr. CARRINGTON. We did it from a sense of duty.

Judge WYLIE. No doubt of it.
Call the next name.

The CLERK proceeded with the call of the list of tales-
men, as follows :

Mathew G. Emery. Present.

Judge WYLIE. I have a certificate from Mr.
Emery’s family physician that his wife is quite sick,
and requires to be removed to different air, and that
Mr. Emery himself is rather indisposed. The act of
Congress makes that a good excuse. His wife i3 a part
of his family.

William H. Harrover called, sworn, and examined
on his voir dire.

By the Courr:

(To the clerk.)

Q. Have you any reason why you should not serve
upon this jury ?

A. I would rather not.
such a jury.

Judge WYLIE, (to counsel.) Gentlemen, have you
any questions to ask?

Mr. BRADLEY. I hope your honor will put the
questions as to his having formed and expressed an
opinion, &c.

By the Courr:

Q. Have you formed an opinion in this case?

A, T cannot say that I have. I could not positively
tell. I have my opinions about this cause, but I can-
not say that I have expressed any.

Q. Have you any conscientious convictions as to
the lawfulness of capital punishment?

A. T do not know that I have.

Judge WYLIE. Mr. Harrover is a competent jury-

I should not like to sit on

man.

Mr. HARROVER. Ihave got a certificate from my
physician.

Judge WYLIE. Let me see it.

[The certificate was handed to the Judge and read by
him.]

Judge WYLIE. Here is a very strong medical cer-
tificate that he is wholly incapacitated physically from
sitting on a jury.

Mr. MERRICK. Who is it from, your honor ?

Judge WYLIE. Doctor Toner.

Mr. HARROVER. My neighbors can testify to the
same thing. I could have brought it yesterday if I
had had an opportunity. -

Judge WYLIE. If the facts stated in this certifi-
cate are correct, he is not competent.

By Mr. MERRIOK :

Q. Do you feel yourself physically incompetent, Mr.
Harrover, to sit upon the jury ?

" A. This statement from my physician tells my con-
ition.

Judge WYLIE. He does not want it to be read pub-

licly.

I\?Ifr. MERRICK. I do not ask it to be read pub-
licly. I only ask as to his own opinion on the sub-
ject.
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By the Courr:

Q. Are the facts herestated, certified by Doctor Toner,
true?

A. They are, and they can be proved by my neigh-

bors.

Judse WYLIE. Mr. Harrover is excused.

Daniel Breed called, affirmed, and examined on his
voir dire.

By the Court:

Q. Are you physically able to sit on a jury?

A. IthinkTam; I am not well. I have been in-
disposed, but nevertheless I think T am.

Q. Have you formed and expressed an opinion in
this case ?

A. T have.

Q. When did you form it ?

A. Trom the first trial as to the murder of Lincoln,
I have watched everything connected with this case in
the papers, and little by little have come fully to a con-
clusion, and expressed an opinion long ago in regard
to the prisoner.

Q. In regard to this prisoner?

A. Yes, sir.

Judge WYLIE. He is not competent.

Mr. BRADLEY. We beg leave to mention to your
honor that, of the original panel summoned in this case,
there are some twelve or thirteen who were passed by

and who have not been disposed of by the court. We |

suggest that if you begin with those who were set aside
on the original panel, and not disposed of by the court,
it might expedite the business and get a jury in a brief

time.

Judge WYLIE. What do you call the original

anel ?

Mr. BRADLEY. Twenty-six jurors were summoned
originally as talesmen under the statute, and of these
twenty-six, I think three were sworn, and I think there
were sometwelve or thirteen left, Mr. Middleton has
the list of them.

Judge WYLIE. Were there two orders for talesmen?

Mr. BRADLEY. Yes, sir.

Judge WYLIE, (to the clerk.) Then you ought to
proceed with them. Take up the first in order.

John R. Elvans called.

By the Court:

Q. You have been sworn ?

A. Yes, sir.

Mr. BRADLEY. It might save your honor’s time
if the reporter would read Mr. Elvans’s examination by
Judge FisuER, already recorded. He was not passed
upon by the court, but suspended.

Judge WYLIE. I can go through before they can
find it,

By the Courr:

Q. Have you formed and expressed an opinion in
this case ?

A. Yes, sir.

Q. When did you form that opinion?

A. From the time of the trial of the conspirators by
military commission at the arsenal—an opinion founded
on the newspaper reports of that trial, of course.

By Mr. BRADLEY :

Q. The evidence as reported ?

A. Yes, sir.

By the Court:

Do you think that opinjon is such as would sway or
bias your mind so as to affect your judgment upon the
law given to you by the court, and the evidence proved
by witnesses 1n this case ?

A. So far as I can analyze my own mind, I do not

* think it would have any etfect on my judgment in the

rendition of a verdict. I believe I could render a ver-
dict in accordance with the evidence, notwithstanding
that T might have formed an opinion from reading the
l".'l.]')"‘rSA

I

Q. Do you entertain any conscientious convictiop
as to the lawfulness of capital punishment ?

A. None, sir.

Judge WYLIE. I think he is a competent jurymay

Mr. BRADLEY, (to the counsel for:the prosecution,j
Gentlemen, I believe it is your challenge.

Mr. CARRINGTON. No, sir, it is yours. Judeg
Fisuzr decided, your honor, that we must take it a?l.
ternately. The recent act of Congress, with which
your honor is familiar doubtless, allows the Unite
States five and the accused twenty peremptory chal.
lenges, and does not say which is to speak fivst, eithey
expressly or by implication, and Judge FIsEER said
we must alternate, or speak first alternately.
= Mr. BRADLEY. You have not challenged any.

ody yet.

Jl};dge WYLIE. There has been no challenge on
either side as yet.

The CLERK. Juror, look upon the prisoner. Pris-
oner, look upon the juror. Do you challenge ?

Mr. CARRINGTON. Will your honor be kind
enough to indulge us for a moment? We want to re-
duce our point to writing, in order that it may be
straight upon the record before we do anything.

Mr. MERRICK. Does not the reporter take it all
down?

Mr. CARRINGTON. He cannot put down ou
thoughts, because we have not got them framed yet.

[The counsel for the Government were engaged in
writing for some minutes.]

Mr. CARRINGTON. If your honor please, having
upon consultation, entertained some difficulty aboui
the proceeding by your honor at present, we have
thought proper to reduce our proposition to writing,
in order that hereafter we may take some advantage
of it, or so that it may be more maturely considered,
either by the judge who does preside, or by the cour
in banc. It is this: /

The District Attorney on the part of the United States objects
to any proceeding to empanel a jury, on the ground that this term
ends on Monday next, June 17, 1867; that the judge, to wit, Judge
FISHER, assigned to hold the present term, is sick, and not present;
that he was present on Thursday last; that another judge, to wit,
Judge Cartter, is assigned for the next term of the Criminal Court,
and that as the commencement of the empaneling of the jury was
by Judge FISHER, it is submitted by the District Attorney to be ille-
gal to proceed before Judge WYLIE to complete (he empaneling of
the jury in this case. 1. 0. CARRINGION,
District Attorney for the District of Columbid.

JunE 15, 1867.

Judge WYLIE. The objection is overruled.

Mr. BRADLEY. Now, gentlemen, do you chal
lenge Mr. Elvans or not?

Mr. CARRINGTON. No, sir, we do not.

Mr. BRADLEY. The prisoner challenges Mr. Bl
vans.

Thomas Bladgen recalled.

By the Court:

Q. Have you formed or expressed an opinion in this
case ?

A. T have, as I stated the other day.

Q. When did you form this opinion?

A. During the prosecution of the trial for the assas:
sination. I ecannot specify exactly the time. I rea
attentively all the evidence which was given.

Q. You formed it from newspaper reports of the
evidence of that trial?

A. "Yes, sir. ® 4

Q. Do you suppose that your bias is so strong, 11
consequence of that opinion, that you could not do
justice to the prisoner or to the United States ?

A. I do.

Q. You think it is?

A. Yes, sir, honestly,

Judge WYLIE. You are excused.

T will state that the reason why I have asked someé
of these gentlemen when they formed their opinion ¥
this: I have seen myself that men who are summoné
on a jury, in order to get off, make it a point to €&
press an opinion after they have been summoned. OB
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_
case I remember, in which I fined a juryman here, ]
overruled the objection too.

Riley A. Shinz re-called.

By the CoURT :

Q. Have you been sworn ?

A, Yes, sir. I will state to your honor that I suffer
from a complaint which I have had for years, and I
think it will injure my health if T sit on this jury as
long as the case may require. I spoke to Judge
Fremer about it the other day, and I would have come
prepa,red with a certificate from my physician if I had
thought the case would go on to day. I saw my phy-
sician, Doctor Riley, and he told me the case could not
goon. Ifit would only take a short time, a few days,
T would have no objections, but I was on the grand
jury fifteen or sixteen months ago, and Judge FIsHER
gave me leave of absence for some fifteen days. The
foreman here is well aware of it. Mr. Todd was on
the grand jury at the same time.

Q. Is it a chronic complaint ?

A. Yes, sir.

Q. Did it disable you at that time?

A, It disabled me at that time. Walking does not
interfere with me at all, but frequently I cannot ride
for a week or two, can hardly lie in bed, and I have to
sleep in a reclining chair.

Judge WYLIE.  You are excused.

Richard M. Hall called.

Mr. MERRICK. I thought he was excused.

The CLERK. No, sir, he was not. There was a
note from Mrs. Hall, saying that he was sick, but prob-
ably he will be here.

Judge WYLIE. Pass him.

John Van Riswick re-called.

By the Court :

Q. Have you been sworn?

A. T have.

Q. Have you formed and expressed an opinion in
this case ?

A. I have not, that I am aware of.

Q. Have you any conscrentious convictions as to the
lawfulness of capital punishment ?

A. T have not.

Judge WYLIE. I do not observe any physical dis-
ability. I think he is competent.

Mr. CARRINGTON. We asked Mr. Van Riswick a
question the other day, and that was before the court.

Mr. PIERREPONT. It stands in this peculiar po-
sition : this same juror was up the other day, and a
question was asked him, and the court held the ques-
tion over. It was argued on both sides at considerable
length, and Judge FisuER held that question over until
the next morning; and his _illness yesterday morning
Prevented a decision yesterday.

Judge WYLIE. What is the question ?

Mr. BRADLEY. Read the question; the reporter
has taken it down verbatim.

Judge WYLIE, (to Mr. PierrEPONT.) You can state
the question.

. Mr. PIERREPONT. There is no difficulty in stat-
Ing the question. Has your honor read the indictment,
allow me to ask ?

Judge WYLIE. I heard it read. I was present at

¢ arraignment of the prisoner in February.

M., PIERREPONT. The indictment, as your honor
B“.n perceivé, in the third and fourth counts, charges

18 prisoner with being engaged in a conspiracy with
certain other persons named ; consequently, if the other
Persons with whom he is charged with zeing a con-
Spirator were themselves innocent of any conspiracy,
? course this party is innocent, because he could not
‘onspire alone. The question, therefore, related to that
:?O_thls gentleman’s judgment or formed or expressed
dl‘lf}lons as to the other conspirators named in the affi-

avit. That was the question, and that was under de-

bate, whether we can ask him about his opinion as to
the other conspirators.

Mr. BRADLEY. And the principal objection to it
was—that should be stated also—that they did not ask
him whether he had formed or expressed any opinion
as to the complicity of the prisoner with the parties
charged with that conspiracy, or formed or expressed
any opinion as to his connection with them in any
shape, but as to people entirely outside.

Mr. PIERREPONT. It arose on a single question ;
but the whole substance of the thing was debated, and,
of course, the determination of that point determines
the questions which are to be asked of this juror.

Judge WYLIE. I remember observing a report of
the discusgion.

Mr. PIERREPONT. If the court should say that
any opinion formed in relation to the guilt or inno-
cence of the co-conspirators disqualified the juror, then,
of course, he could not sit, any more than he could if
he had expressed it in relation to the accused himself.
Under those counts of the indictment, if the other par-
ties were not conspirators, of course this man was not
a conspirator, for, as I say, no man can be alone a con-
spirator, Hence, it being a material averment in the
indictmentthatheisguilty as a co-conspirator, itbecomes
a matter, in our judgment, of very great importance
to know whether this juror has made up his mind in
relation to the innocency of the other co-conspirators
charged. If so, he has made up his mind on a subjeet
which would necessarily acquit the defendant.

Mr. BRADLEY. If your honor please, I do not
rise to discuss this or, so far as we can agree; any other
question that may be raised. I am very glad that my
learned brother has determined to go on with the case,
because I thought he had determined to abandon if.
We do not mean to discuss any question, but state it
plainly to the court, and allow the court to decide it.
We are honestly determined to get a jury. -

Mr. PIERREPONT. We determine to file our objec-

tion.

Judge WYLIE. I called over to see Judge FrsuEr
last night, and this question was mentioned by him,
and our views concurred entirely upon it, that it is not
a valid objection to the competency of the juryman.
Judge Frsurr determined to_ decide it in that way, if
able to come into court, and I entirely concur with
that opinion.

Mr. PIERREPONT. If your honor please, I do
not know exactly (because the learned District Attor-
ney and the learned counsel seem to-have some differ-
ence of opinion) as to the custom here in relation to
the trying of jurors before the court in the place of
triers, as the statute provides for that. By the statute
of 1862, as well as at the common law, there were
proper %uestions to be asked of a juror, in order to dis-
cover whether he was competent on various grounds.

Mr. BRADLEY. Will my brother, Judge PIERRE-
PONT, permit me to ask what question there is before
the court ?

Mr. PIERREPONT. I want to see whether I am
permitted to ask any question at all.

Judge WYLIE. I have overruled the objection.

Mr. PIERREPONT. Yes. Now I want to know
whether other questions going to the competency of the
juror, in your honor’s judgment, are proper to be asked.

Mr. BRADLEY. When they arise we shall answer

that.

Mr. PIERREPONT. My learned friend the other
day suggested that it was not customary to examine or
cross-examine a juror. I do not seehow, then, we are
to get at his competency.

Mr. BRADLEY. Except by the court.

Judge WYLIE. He is sworn on his vour dire, and
he is examined by the court. If the counsel ask ques:
tions, it is by the permission of the court. The court
will grant you that permission if you have any other
questions, reserving to.itself, as the court does, to de-

cide upon the competency of the questions.
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Mr. PIERREPONT. Of course. Your honor, I see
that the statute provides certain qualificationsin order
to make a juryman. (ToMr. Van Riswick.) You are
n citizen, I suppose ?

I am.

Q. Born in this country ?

A. Yes,sir.

Q. Where were you born?

A. I am a native of Washington.

Q. And I believe you pay taxes, and have all those
qualifications which the statute requires ?

A. Yes, sir.

Q. Have you been living in Washington during the
whole time ?

A. Not the whole of my life.

Q. Since the assassination ?

A. Oh, yes.

Q. Have you read the evidence connected with it, or
much of it?

A. T read some of it, perhaps all; T am not sure.

Q- You formed no opinion about the guilt of the
prisoner ?

None at all.

Did not form any?

None.

Did not express any ?

None.

And have not any now formed in your mind ?
No, sir.

One way or the other?

. T have not.

. For the sake of raising the question—I do not
wish you to answer, I understand the court will over-
rule it, but it has not been formally put—I will ask
you if you have formed and expressed an opinion
touching the guilt or innocence of those who are
charged in this indictment as co-conspirators with the
accused ?

Mr. BRADLEY. Your honorhas already overruled
that.

Judge WYLIE. T have overruled it.

Mr. PIERREPONT. I so understand; but it is not
on the record, and I want it on the record.

Mr. MERRICK. I understand that everything that
is said goes on the record.

Mr. PIERREPONT. I do not know how that is.

Mr. MERRICK. I understand that the reporters
take down everything,

Judge WYLIE. But everything the reporters take
down % do not regard as on the record.

Mr. MERRICK. If a proposition is made to the
court, and that is taken down, it is as much on the
record then as now; not technically on the record,
your honor, but in the case.

Q. (By Mr. PIERREPONT to Mr. Van Riswick.)
Do you know what the charge is for which the party
is arraigned here?

A. I think I have understood it.

Q. What have you understood it to be ?

A. T understand he is indicted for murder and con-
spiracy with other parties te murder.

Q. And on neither you have formed an opinion ?

A. On neither.

Judge WYLIE. Swear the juror.

The CLERK. Stand up, juror, and look upon the
prisoner. Prisoner,look upon the juror. Do you chal-
lenge? E
I\%r. CARRINGTON. Whose turn is it to challenge?

Mr. BRADLEY. We challenged last.

Mr. CARRINGTON. We will be even with you;
we challenge Mr. Van Riswick.

Joseph F. Brown recalled.

By the Courr:

Q. Have you formed an opinion in this case?

A. Yes, sir.

Q When did you form this opinion ?

A. At the time of the trial of the conspirators; and

LrOEOrOPOR

.

also I formed that opinion about the time of the am;.
val of Mr. Surratt, I believe, having re-read the test;.
mony.

Q. Re-read the testimony in the conspiracy trial?

A. Yes, sir, the testimony in the conspiracy trig]
contained in a book. .

Q. Is the bias which you have received from read-
ing that testimony on your mind so strong as would
interfere with your impartial discharge of your duty
as a juryman, upon the evidence given to you in the
cause and the law as it may be given to you by the
court ?

A. I believe it would; at least T would be afraid to
trust myself.

Judge WYLIE. Youare not competent.

Thomas Berry recalled.

By the Court:

Q. Have you formed an opinion as to the guilt or
innocence of the prisoner in this case?

A. T have.

Q. How, in what way, did you form this opinion?

A. From reading the statement of his arrest and a
part of the trial of the other conspirators.

Q. Newspaper reports ?

A, Yes.

Q. Is the bias upon your mind so strong as to pre-
vent your doing impartial justice between the United
States and the prisoner ?

A. No, sir.

Q. You think you could decide the case fairly?

A. According to the law and the evidence.

Q. Have you any conscientious convictions as to the
lawfulness of capital punishment?

A. No, sir.

Judge WYLIE. This is a competent juryman, gen-
tlemen.

Mr. BERRY. I must say, Judge, that I am notin
very good health.

Judge WYLIE. Have you a doctor’s certificate.

A. No, sir.

Judge WYLIE. The presumption is, then, that you
will be able to serve?

Neither party interposing: a challenge, Mr. Berry
was duly sworn as the fourth juror.

John H. Crane recalled.

By the Court:

Q. Have you formed an opinion as to the guilt or
innocence of the prisoner at the bar?

A. I have. °

Q. In what way did you form this opinion?

A. I formed an opinion from reading the report of
the assassination trial two years ago and from circum-
stances connected with the case.

Q. Is the bias upon your mind so strong as to dis-
able you from rendering an impartial verdict between
the United States and the prisoner ?

A No, sir.

Q. Do you believe you could decide according to the
Jaw and the evidence in the case?

A. T think so.

Q. Have you any conscientious convictions as t0
the lawfulness of capital punishment?

A. T am opposed to capital punishment.

Q. But so long as capital punishment is lawful by
the laws of the Jand, would that opposition to it, or
disapprobation of it, on your part, influence you 1B
rendering a verdict ? :

A. It would not.

Judge WYLIE. The juror is competent.

Mr. BRADLEY. The prisoner challenges. '

Judge WYLIE. The first list of talesmen is now
complete. The clerk will call the names of the addi-
tional talesmen, and I will examine each one as his
name is called.

Willia Helmick sworn and examined on his voif
dire.

|
T
|
|
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By the CoURT: o -1
Q. Have you formed an opinion in regard to the
pilt or innocence of the prisoner at the bar?
8 A. I have formed and expressed frequently an opin-
jon in reference to this case. .
" In what way have you formed that opinion ?

A, Well, sir, I formed that opinion from reading the .

proceedings of the trial of the conspirators some two
rears 20- . ) f

war‘g Isg that opinion so decided as to bias your mind
in deciding between the prisoner and the United
tates ? 3

. if No, sir; I do not think persons should make up
an opinion that would force a decision contrary to the
law and the testimony that might be presented to them

as jurors.

Q. Your opinion is not of that kind?

A. Tt is not. If I was otherwise competent, I could
not consider myself incompetent on that point.

Q. Do you entertain any conscientious convictions
as to the lawfulness of capital punishment?

A. I do, and always have. Many years ago I fa-
vored the passage of a law in my State to abolish capi-
tal punishment in the State entirely. My opinion isa
very decided one. ;

Q. But as capital Eunishment is lawful by the law
of the land, do you think you would have anything to
do with that question as a juror?

A. I should very much regret to take an oath to de-
cide in a case of this kind, such as is before the court.
With my opinion, I donot think I would be compe-
tent to decide. My prejudices against capital punish-
ment always have been such that I do not feel that I
could sit as a juror.

Judge WYLIE. You are excused.

George T. McGlue sworn and examined on hisvoir dire.

By the Courr :

Q. Have you formed an opinion in regard to the
guilt or innocence of the prisoner at the bar?

A. I have.

Q. How did you form that opinion; in what way.

A. I have formed it from reading, and from rumor.

Q. Is that opinion so decided as to affect your im-
partiality as a juror, in case you should be sworn, in
weighing the evidence ?

A. If 1t had not been for circumstances, I think it
would have been ; but my opinion, from circumstances,
hag been changed.

Q. So that you have had a double opinion on the
subject ?

A. My opinion has been changed, from circumstances
transpiring in regard to the rebellion.

Q. What I want to get at is this: whether youcould
do impartial justice between the Government and the
prisoner at the bar, according to the law and the evi-
dence you should receive as a juryman ?

A. I would rather be afraid to trust myself.

Q. Dogou believe, though, that you could decide
fairly and impartially upon the law and the evidence,
Dotwithstanding those former opinions which you may

ave entertained ?

Well, sir, I might do so; but my feelings are of
such a character that I might not.
Q. You might, or you might not; you donot know ?
Mr. BRADLEY. ~He is only afraid to trust himself.
Judge WYLIE. He is a conscientious man. (To
8Juror.) Do you entertain any conscientious objec-
Ons a3 to the lawfulness of capital punishment?

- No, sir.

%nge WYLIE. I think heis acompetent juryman.

1. MERRICK. Your honor, the rulelaid down by
ﬁf Justice Marshall in the case of Burr
W CARRINGTON. I thought it was agreed that
fe Was to be no discussion, but that we would leave

‘imatt_er to your honor.

fr. MERRICK. Very well; if thatis agreed, I will
10t say another word.

ti

Mr. BRADLEY. I said we did not want to discuss
anything ; but you have been going on discugsing.

Mr. CARRINGTON. Oh,no. We have acquiesced.
We were prepared to discuss the question fully, but we
yielded to your suggestion.

Mr. MERRICK. I have not a word to say. Now,
let us have no more talk from counsel on either side.

Judge WYLIE. The court thinks Mr. McGlue is a
competent juror. -

Mr. BRADLEY. We challenge him on behalf of
the prisoner.

d'J ames McGrann sworn and examined on his woir
ATe. {

By the Courr:

Q. Have you formed an opinion in regard to the
guilt or innocence of the prisoner at the bar?

A. Yes, sir.

Q. By what means did you form that opinion ?

A. By reading newspapers, and hearing conversa-
tion in regard to the case.

Q. Is that opinion so settled and so strong in your
mind that it would affect your verdict ?

A. I believe it would somewhat ?

Q. Do you think it wounld bias you as to your ver-
dict upon the law and the evidence you might receive
in this case?

A. 1 think it would have a tendency to do so.

Q. Do you entertain any conscientious convictions
as to the lawfulness of capital punishment ? g

-A. No, sir.

Judge WYLIE. He is competent.

Mr. CARRINGTON. We challenge him.

d.George A. Bohrer sworn and examined on his voir
ire.

By the Courr:

Q. Have you formed an opinion in regard to the
guilt or innocence of the prisoner at the bar ?

A. Ishould like first to hear the names of the co-
conspirators in the case read, before T answer the ques-
tion. I understand he is indicted jointly with others.

Q. He is not indicted jointly with others. Heisin-
dicted for murder, the result of conspiracy with others.
Have you formed an opinion with regard to his guilt
or innocence ?

A. I have formed and expressed opinions in regard
to the conspiracy trials that we haye had heretofore.

Q. In what way did you form those opinions?

A. From reading the evidence on those trials, as re-
ported in the papers.

Q. Is this bias on your mind so strong as to disturb
the impartiality of your judgment in weighing the
evidence on the trial of this case?

A, No, sir.

Q. Do you entertain any conscientious convictions
as to the lawfulness of capital punishment?

A. Probably, before I answer that, I can convey a
better idea to your honor by saying that I expressed
this opinion from the evidence as I read it——

All the CounsEr. We do not want to hear that.

Q., (by the Courr.) Do you entertain any conscien-
tious convictions as to the lawfulness of capital punish-
ment ?

A. T do not.

Q. You say, as you have told the court, that you
think you could decide impartially upon the evidence
in the case?

A. I think so; but I wish to say, in justice to the
public and myself, that I have said that I could not
convict Mrs. Surratt on the evidence on the former

trial.

Mr. MERRICK. That has not got anything to do
with this case. N

Judge WYLIE. We are not inquiring about Mrs.
Surratt. She is not indicted.

Mr. BOHRER. I understood these gentlemen to
say that there were co-conspirators.

Judge WYLIE. T think this juror is competent.
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Mr. BRADLEY. Let him be sworn.

Mr. CARRINGTON. I have no objection to Dr.
Bohrer. *

Mr. BRADLEY. He is not a doctor.

Mr. CARRINGTON. I thought he was.

Mr. Bohrer was sworn as the fifth juror.

Christian C. Schneider sworn and examined on his
voir dire.

By the Courr:

Q. Have you formed an opinion in regard to the
guilt or innocence of the prisoner at the bar?

A. Yes, sir; I think I have.

Q. By what means, in what way, did you form this
opinion ?

&1 From the papers and the evidence during the
trial.

Q. From reading the evidence of the conspiracy trial
in the newspapers ?

A. Yes, sir.

Q. Is that opinion upon your mind so strong that
you feel yourself incapable of deciding according to
the law and the evidence in this case?

A. No, sir.

Q. Do you entertain any conscientious convictions
as to the lawfulness of capital punishment?

A. No, sir.

Judge WYLIE. Heis competent.

Mr. CARRINGTON. We have no objection to him.

Mr BRADLEY. Let him be sworn.

Mr. Schneider was sworn as the sixth juror.

Upton IH. Ridenour sworn and examined on his voir
dire.

By the Court:

Q. Have you formed an opinion in regard to the
guilt or innocence of the prisoner at the bar?

A. T have.

Q. In what way did you form that opinion ?

A. From reading the evidence on the former trial.

Q. Do you think you are not competent—that you
have such a bias on your mind as to be unable to ren-
der an impartial verdict between the United States and
the prisoner ?

A. I should have considerable to overcome to enable
me to do it.

Q. But that is not an answer to my question. My
question is whether you feel such a bias upon your
mind as to render you incompetent to decide upon the
law, as given to you by the court, and the evidence
received from the witnesses.

A. T think T have.

Q. You think your bias is so strong as to have that
effect?

A. T think so.

Judge WYLIE. You can go.

Isaac W. Ross sworn and examined on his voir dire.

By the Court:

Q. Have you formed and expressed an opinion in re-
gard to the guilt or innocence of the prisoner at the bar?

A. No, sir.

Q. Do you entertain conscientious scruples as to the
lawfulness of capital punishment ?

A. No, sir.

Judge WYLIE. He is competent.

Mr. BRADLEY. Mr. Ross is very infirm in health
and condition. We all know that. He is afflicted
with paralysis, and I do not think he could possibly
sit out a case like this.

Mr. PIERREPONT. But he has not made any such
excuse.

Mr. CARRINGTON. He is a pretty stout man.

Mr. BRADLEY. But if the facts are brought to
the notice of the court, the court is to judge. He can
explain to the court his condition.

Judge WYLIE. How is that, Mr. Ross ?

Mr. ROSS. I think there will be no difficulty about
that. I do not apprehend any.

—

Mr. BRADLEY. Very good. We challenge hip

George J. Seufferle sworn and examined on his Yoir
dure.

By the Courr:

Q. Have you formed an opinion in regard to the gy
or innocence of the prisoner at the bar? i

A. Yes, sir.

Q. How?

A. From newspaper reports of the proceedings of the
other trial, and from hearsay.

Q. Is your mind so biased as to render you incaps.
ble of deciding impartially on the law and the evidence}

A. Tt is not.

Q. Do you entertain any conscientious convictions
against the lawfulness of capital punishment ?

A. None at all.

Judge WYLIE. He is competent.

Mr. CARRINGTON. With the permission of your
honor, there is one question we wish to ask, to see if
there is any legal objection. Were you on the las
grand jury, Mr. Seufferle ?

A. No, sir. It was in 1864, I believe, when I was
on the grand jury.

A lclz. You were not on the grand jury that found this
i1?

A. No, sir.

Mr. CARRINGTON. We challenge.

Thomas E. Lloyd sworn and examined on his voir
dire.

By the Courr:

Q. Have you formed an opinion in regard to the
guilt or innocence of the prisoner at the bar?

A. T have.

Q. In what way did you form that opinion?

A. T formed the opinion by reading the account of
the trial before the military commission.

Q. Is that opinion so strong and firm as to affed
your impartiality on the trial between the United
States and the prisoner at the bar ?

A. As far as I can analyze my own mind, T believe
that I would not be a competent juror.

Mr. MERRICK. That is not an answer to the ques
tion ?

Judge WYLIE. Do you think you would be con-
trolled in some measure by that bias?

A. T think so.

Judge WYLIE. He is not competent.

Walter W. Burdette sworn and examined on his voir
dire.

By the Courr:

Q. Have you formed an opinion in regard to the ‘

guilt or innocence of the prisoner at the bar ?

A. T have.

Q. In what way did you form that opinion ?

A. From what I have heard and read on the subjech

Q. Is your mind =o settled in that opinion as to dis-
turb your impartiality on the trial between the prisoner
and the United States ?

A. I believe I could come to a just conclusion in the
case? | )

Q. Do you enterfain any conscientious convictions
against the lawfulness of capital punishment ? .

A. For many years I have been opposed to capital
punishment, or the penalty of death for crime accord:
ing to law.

Q. Would that affect your rendering a verdict?

A. It would in a case where I believed the sentencé
would be capital punishment.

Judge WYLIE. He is not competent. .

Frederick Bates sworn and examined on his 0@
dire.

By the Court:

Q MHave you formed an opinion as to the guilt o
innocence of the prisoner at the bar ?

A. Yes, sir, I have.

i =Y I B =P
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. In what way did you form Ty

A. I formed it from attending the trial of the con-

snirators, and also from reading the reports in the
TS,
pa&?rAttending the trial?

A, I attended the trial two or three days.

Q. Is that opinion s0 strong as to bias your mind
and affect your impartiality as a juror between the
United States and the prisoner at the bar?

A. I think it is. ;

Q. So that you could not render an impartial ver-
dict, notwithstanding this bias?

A, I think I would be biased by the opinion I have
formed. ,

Tudge WYLIE. You are not competent.

Moses T. Parker sworn and examined on his voir

dire.

By the CourT:

Q. Have you formed an opinion in regard to the
guilt or innocence of the prisoner at the bar?

A. At the early incipiency of the matter I did form
one.

Q. How did you make up that opinion?

A, Merely from the floating ideas of things at that
time.

Q. Do you think you are rendered incapable of de-
ciding impartially between the United States and the
prisoner ab the bar upon the evidence on the trial?

A. I never thought that any opinion of mine,
whether conceived or expressed, would conflict with
deciding on the law and the evidence in any case.

Q. Have you any convictions against the lawful-
ness of capital punishment?

A. No, sir. .

Judge WYLIE. He is competent.

Mr. BRADLEY. We challenge Mr. Parker.

Nicholas Acker sworn and examined on his voir dire.
By the Courr:

Q. Have you formed an opinion in regard to the
guilt or innocence of the prisoner at the bar?

A. Thave.

Q. In what way did you form that opinion ?

A. As far back as the conspiracy trial; and I read
a book about it.

Q. Is that opinion so strong as to affect your im-
partiality as a juror on a trial between the prisoner at
the bar and the United States?

A. I do not know that it would.

Q. Have you any conscientious scruples against the
lawfulness of capital punishment ?

A. T have not.

Mr. PIERREPONT. Allow us to ask a question or
two. You are an American, are you not?
maf\“ Partly so, and partly not. I was born in Ger-

ny.

Q. I thought there was something in your speech.

ou have been made a citizen ?

A. Oh, yes, sir; for thirty years.

Mr. BRADLEY. Heis well known here.

Mr. PIERREPONT. They told me they did not

now him, ’

Mr. BRADLEY. I should like to see a man in this
oty who does not know Nicholas Acker.
heg:dge WYLIE. Judge PierrErpoNT does not reside

Il:d/[r' PIERREPONT. I inquired who he was.

. M. ACKER. Ithink I ought to beexcused, (hand-
m%a note to the judge.

i:eudge WYLIE., Mr. Acker seems to have a curious
= ;Se‘.‘ s He hands_me a note from Dr. Garnett, which
ca{e. A Ir. Acker is at present under my professional

uCéga( ected with a disease of the stomach, which pro-

i 2t intervals sudden determinations of blood to
- ® orain, inducing attacks of somnolency. These are

irresiatihle . . e L
mm:t‘f‘flbh,, and le is obliged to go to sleep for the mo-

Mr. ACKER. You might all keep talking to me,
and T would fall right asleep.

Mr. BRADLEY. Were you not discharged from a
jury in a civil court on that ground ?

Mr. ACKER. Yes, sir.

.Judge WYLIE. Mr. Acker, you are excused. It
will not do to go to sleep on this jury. [Laughter.]

Mr. BRADLEY. I understand that Mr. Kidwell,
who has been summoned, is very anxious to be heard
out of his order.

Judge WYLIE. Is there any objection to Doctor
Kidwell being sworn out of his turn? IIe says his
store is shut up, and there is no one to attend to it.

Mr. BRADLEY. There is a dreadful state of sick-
ness in the city, and all the apothecaries ought to be
in their stores. [Laughter.]
d_John L. Kidwell sworn and examined on his wvoir

ire.

By the Courrt:

Q. I understand you have some special claim for
exemption. What is'it?

A. T have three letters from the physicians in my
immediate neighborhood, stating that my services are
indispensable 1n my store at this time. 1 have no one
but a couple of boys in my store. Both my clerks are
sick with typhoid fever, one of them very 1ill.

Judge WYLIE. You can go.

John T. Mitchell sworn and examined on hisvoir dire.

By the Courr:

Q. Have you formed an opinion as to the guilt or
innocence of the prisoner at the bar?

A. I have.

Q. In what way did you form that opinion?

A. T formed my opinion from reading the testimony
before the court that tried the other parties, and also
by being thrown in contact with one of the witnesses
on one occasion travelling, when we had a conversation
that lasted a considerable length of time.

Q. One of the witnesses ?

A. One of the witnesses who was before the other
court. The conversation lasted a considerable length
of time, and made a serious impression on my mind,

Q. Do you think this impression on your mind is
such as would render you incapable of deciding impar-
tially upon the law and evidence ?

A. If I have ever conscientiously endeavored to
come to a conclusion in regard to a matter, I have in
this particular case. I would endeavor to do my duty
both to the prisoner and to the United States; but I
should be afraid that, under the circumstances, and
with the impressions which have been made upon my
mind, it would be a lifetime regret to me if I should be
upon this jury.

Mr. MERRICK. That is what Mr. McGlue said.

Judge WYL1E. I think this is much stronger.

Mr. BRADLEY. Substantially the same.

Judge WYLIE. He conversed with a witness in the

case.

Mr. BRADLEY. But that witness may not be a
witness in this case.

Judge WYLIE. He is excused.

Jenkin Thomas sworn on his voir dire.

Mr. Thomas presented a certificate to the court.

Judge WYLLE. Dr. Magruder certifies that Mr.
Thomas is subject to violent attacks of inflammatory
rheumatism, and that a change of habits, or change of
atmosphere, may bring a return of them. He is all
the time in danger of them.

Mr. THOMAS. I am now suffering.

Judge WYLIE. You are excused.

Joseph L. Pearson sworn and examined on his voir
dire.

By the Court:

Q. Have you formed an opinion as to the guilt or
innocence of the prisoner at the bar?
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A.. The impression left on my mind from reading the
evidence on the trial of the conspirators, and the things
I have heard since, leave an impression on my mind of
the guilt of the prisoner. 1

Q. Is this impression so strong as to render you in-
capable of deciding impartially upon the law and evi-
dence in the case?

A. No, sir; I think not. ] 41

Q. Do you entertain any conscientious convictions
against the lawfulness of capital punishment ?

A. Only upon circumstantial evidence. I am op-
posed to capital punishment upon circumstantial evi-
dence.

Q. You are not opposed to capital punishment if the
case is made out ?

A. Positively ? No.

_ Judge WYLIE. I think he is competent.

By Mr. BrapLEY :

Q. Are you a tax-payer here?

A. T have never paid any tax other than school-tax.

Mr. BRADLEY. That 1s not being a tax-payer.

Judge WYLIE. He is a resident here.

Mr. CARRINGTON. Your honor has decided.

Mr. BRADLEY. There is no school-tax now, and
e has paid no tax. He has paid a school-tax hereto-
fore. That is all there is about if.

Judge WYLIE. Is payment of tax arequisite now
to qualify a juror ?

Mr. BRADLEY. He must be a tax-payer.

Mr. CARRINGTON. The law says that.

Mr. MERRICK. Men may be excused on thatground.

Mr. CARRINGTON, (to the juror.) Have you not
paid your tax ?

A. I have paid a school-tax heretofore. I have
never been assessed to my knowledge.

Mr. BRADLEY. He has paid aschool-tax to vote.

Judge WYLIE. I suppose a tax-payer is a man
liable to pay taxes, whether he has paid them or not.

Mr. BRADLEY. Butthere is no assessment of taxes
for school purposes now.

Mr. PEARSON. I am a housekeeper.

Mr. CARRINGTON. You are liable to pay taxes, I
suppose ?

Judge WYLIE. Undoubtedly. I think he is com-

etent. .
. Mr. BRADLEY. I understood him to say that he
had formed an opinion, that the prisoner was guilty.

Judge WYLIE. He said he had a former impres-
sion, but no opinion to

Mr. MERRICK. To save trouble, he is challenged.

Mr. BRADLEY. Allow us to reserve an objection
to that ruling. We submit that where a juror called,
says he has formed an opinion that the prisoner is
guilty, that disqualifies him.

Judge WYLIE. He said he had formed an impres-
sion from reading the proceedings of the conspiracy
trial; but he thought it would not at all interfere with
his impartiality in deciding between the prisoner and
the United States.

Mr. BRADLEY. All I desire is that the exception
may be noted. As to what he did say, I do not give
his words ; but the reporter has the precise words.

Mr. MERRICK. I think the judge has quoted them
correctly.

Judge WYLIE. How has the reporter got them ?

The REPORTER. ‘* The impression left on my mind
from reading the evidence on the trial of the conspira-
tors, and the events which have taken place since, I
believe leave an impression on my mind of the guilt of
the prisoner.”

Judge WYLIE.

The REPORTER.

Well, what did he say after that ?
“Q. Is the impression so strong as

to render you incapable of deciding impartially upon
the law and the evidence in this case ?

“A. No, gir.”

Judge WYLIE. Note an exception to my ruling
that he is not disqualified.

William Ballantyne sworn and examined on hisy,
dire. 1

By the Courr:

Q. Have you formed an opinion in regard to
guilt or innocence of the prisoner at the bar ?

A. T have.

Q. In what way did you form that opinion ?

A. From reading the testimony and from listenin
to the charge of the judge of that prosecution.

Q. Is your mind now under such a bias as to rendy
you incapable of deciding impartially between the
United States and the prisoner at the bar, in case yo
should be summoned as a juror ?

A. I think not.

Q. Have you any conscientious convictions agains
the lawfulness of capital punishment ?

A. T have not. |

Judge WYLIE. He is competent,

Mr. BRADLEY. We challenge.

William Flynn called.

Mr. FLYNN. I askthe court to excuse me.. I hawp
a very sick child at home.

Judge WYLIE. That is a good excuse.

Patrick Fleming sworn and examined on his voir dir,

By the Court:

Q. Have you formed an opinion in regard to the |
guilt or innocence of the prisoner at the bar?

A. T have. j

Q. In what way did you form it?

A. From the evidence, newspaper reports, and con-
versations.

Q. Do you, in your judgment, feel incapable of decil:
ing impartially between the United States and the
prisoner at the bar ?

A. T think so, decidedly.

Judge WYLIE., You may go.

James Y. Davis sworn and examined on his voir dir.
By the Courr: i

Q. Have you formed an opinion in regard fto the
guilt or innocence of the prisoner at the bar ? ‘
A. T have not. 3

|

\

i3

Q. Do you entertain any conscientious convictions
against the lawfulness of capital punishment ?

A. No, sir.

Judge WYLIE. Mr. Davis is competent. l

Mr. BRADLEY. Swear him.

Mr. CARRINGTON. So say we.

Mr. Davis was duly sworn as the seventh juror. t

George F. Gulick called.

Judge WYLIE. Mr. Gulick is attending his father
in-law’s funeral, and said he would try to be here by
twelve o’clock. He may be passed over.

John A. Markriter called, and presented a note 1
Judge WyLIE.

Judge WYLIE. Dr. Riley certifies that Mr. Mark
riter is under his medical care, and wholly unfit to servé
as a juror. He is excused.

Columbus Alexander sworn and examined on b
voir dire.

By the Covzrr:

Q. Have you formed an opinion in regard to the
guilt or innocence of the prisoner at the bar?

A. T have.

Q. In what way? 1

A. From reading the testimony in the conspiraoytrliL

Q. Do you think your mind 1s under such a bias &
to render you incapable, at this time, of deciding 1
partially, in this case, between the United States ad
the prisoner at the bar?

A. I should decide the case-according to the law and
the evidence. !
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